No. 2379 
United States 


Girrnit Court of Appeals 


For the Ninth Cirrnit. 


FAIRBANKS, MORSE & COMPANY, a Corpora- 
ton, 
Plaintiff in Error, 
vs. 


J. M. NELSON, 
Defendant in Error. 


Cranscript of Record. 


Upon Writ of Error to the United States District Court 
of the Southern District of California, 
Southern Division. 


v 


2 UE 
& 2 
fo 


Fitmzr Bros. Co. Print, 330 JAcKSon St., S. F., CAL. 


INDEX TO THE PRINTED TRANSCRIPT OF 
RECORD. 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record are 
printed literally in italic; and, likewise, cancelled matter appearing in 
the original certified record is printed and cancelled herein accord- 
ingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems 
to occur. Title heads inserted by the Clerk are enclosed within 
brackets. ] 


Page 

Additional Ground of Motion for New Trial and 
Stipulation Relative Thereto............. 101 
Amendment to Complaint.................... 26 
TIS 2 GIP ee eee a 19, 112 
PAcSMMIMOMGRTOPUNITTON., 2.2.0... ce ce ee ee eee 79 
Attorneys, Names and Addresses of........... 1 
Poor PiggOL TIRTOR. 2. savas. e225. sees. 109 

Certificate of Clerk U.S. District Court to Judg- 
TOUTS ee ae oy coy ear 36 

Certificate of Clerk U.S. District Court to Tran- 
seript fotmizecord eee... 119 
Sration on Writ of HYror (@riginal)......... 4 
PM UWEM ce Ga ee toe abe ea eee 6 
Conclusions of the Court on Trial............. 37 
Findings of Fact and Conclusions of Law...... 29 
Engrossed Bill of Hxceptions...............-- 42 


EXHIBITS: 
Exhibit ‘‘A”’ to Complaint—Contract Dated 
March 25, 1912, Fairbanks, Morse & Co. 
NII ce ee ee eee 9 


il Farbanks, Morse & Company 


Index. Page 


EXHIBITS—Continued: 
Exhibit ‘‘B’”’ to Complaint—Note of J. M. 
Nelson, Dated March 25, 1912........ 
Exhibit ‘‘C’’ to Complaint—Note of J. M. 
Nelson, Dated March 25, 1912........ 
Exhibit ‘‘D’’ to Complaint—Note of J. M. 
Nelson, Dated March 25, 1912........ 
Plaintiff’s Exhibit ‘‘A’’—Articles of Incor- 
poration of Fairbanks, Morse & Co.... 
Plaintiff’s Exhibit ‘‘B’’—Contract, Dated 
March 29, 1912, Fairbanks, Morse & Co. 
J. ML. Neenee.. - 2. eee ee 
Plaintiff’s Exhibit ‘‘C’’—Note of J. M. Nel- 
son, Datedi Mauch 25, 1912......... 
Plaintiff’s Exhibit ‘‘D’’—Note of J. M. Nel- 
son, Dated March 25, 9912............ 
Plaintiff’s Exhibit ‘‘K’’—Note of J. M. Nel- 
son, Dated March 25, 1912. ..... sm... 
JWdgSMenh 06.0. eee. 
Names and Addresses of Attorneys............ 
Notice of and Motion for a New Trial......... 
Order Denying Motion for New Trial.......... 
Order of October 6, 1913, Continuing Motion for 
a) a re 
Order of October 20, 1913, Continuing Motion 
for New? Trial....92.. 2225... eee 
Order of November 3, 1913, Continuing Motion 
iGraNeqe itial......._ien eae 
Order of November 3, 1913, Continuing Motion 
forgNiow ETials.c. «ncaa en eee 


13 


14 


15 


82 


90 


vs. J. M. Nelson. lll 


Index. Page 
Petition for, and Order Allowing Writ of Error 
and Fixing Amount of Bond........ Pen LOT 
Praecipe for Transcript of Record............ lay 
fe ou) MEStiMOny ................0enceenes 1) 
Stipulation Waiving Trial by Jury............ 28 
Gere MOOR. 4. ee. 16 
TESTIMONY ON BEHALF OF PLAIN- 
JME aS 
COOKS, A. B. Gn Rebuttal)...... Peo e VW 
so JOU WU git 8 Ses 52, 
Cross-examination ........ .....00.. 53 
Redirect Examination ............... 54 
Recross-examination ........ ...... .. «604 
vee OWE, STANLEY, J..............- 48 
momo ATR TON, Aw... ce ce ee ee 48 
Cross-examination ...... Pe ne a 50 
oouiroet Mixanmimatton ...........+.... “52 
- Reeross-examination ...........0.06- 52 
WIGAN), WRANK SF. ...5. 00.0... cee 44 
Cross-examination ...... .......005. 46 
Redirect Examination ............... 47 
Recross-examination ....... ........ 47 
Ee tear rn a cc ess rice 56 
Cross-examination ......... ..seeees OT 
Ii) JE28 CUTE, 13 
@r@ss-exeumimatnOn ....6.5.... sae aee 76 
PemONGAND, HENRY ............0.000% 5D 
Creme -eraMINetiON .....0.6 «seen ee 56 
Sie UEP cs. a ee ee ce ees 76 
incemblied im Rebuttal.....2.....s..05% 78 


lv Farbanks, Morse & Company 


Index. Page 
TESTIMONY ON BEHALF OF DEFEND- 
ANT: 
CELL, C, W..:252 . ee eee 74 
Cross-examimation....¢..a.. .... see ) 
DICKERSON, FRANK ................ a3 
Cross-examination ..... i ee ee we. 14 
Redirect Hxanmimation ........ ....65 74 
NIENGSON, J: Mi. ..c.50%.... eee 58 
Créss-examination .....0.....3eeee 71 
Redirect Examination ...cuckesseneee 133 


Wit of Hrror (Original eee i 


Names and Addresses of Attorneys. 


For the Fairbanks, Morse & Company, a Corpora- 
tion, Plaintiff in Error: 
STUTSMAN & STUTSMAN, Hsgs., 903 Cali- 
fornia Building, Los Angeles, California. 
For J. M. Nelson, the Defendant in Error: 
COLLIER & CRAIG, Esqs., Riverside, Califor- 
nia. [4*] 


In the District Court of the United States, in and 
for the Southern District of California, South- 
ern Division, Sitting at Los Angeles. 


AT LAW—183—CIVIL. 


FAIRBANKS, MORSE & COMPANY, a Corpora- 
tion, 
Plaintiff, 
vs. 

J. M. NELSON, 

Defendant. 
Writ of Error [Original]. 

United States of America,—-ss. 

The President of the United States, to the Hon. 
OLIN WELLBORN, Judge of the District 
Court of the United States for the Southern 
District of California, Greeting: 

Because in the record and proceedings, as also in 
the rendition of the judgment of a plea which is in 


*Page-number appearing at foot of page of original certified Record. 
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the said District Court before you, between Fair- 
banks, Morse & Company, a Corporation, plaintiff in 
error, and J. M. Nelson, defendant in error, a mani- 
fest error hath happened, to the damage of Fair- 
banks, Morse & Company, plaintiff in error, as by 
said complaint appears, and we being willing that 
error, if any hath been, should be corrected, and full 
and speedy justice be done to the parties aforesaid in 
this behalf, do command you if judgment be therein 
given, that under your seal you send the record and 
proceedings aforesaid with all things concerning the 
same to the United States Circuit Court of Appeals 
for the Ninth Circuit, together with this Writ, so 
[5] that you have the same at San Francisco, in 
the State of California, where said court is sitting, 
within thirty days from the date hereof, in the said 
Circuit Court of Appeals, to be then and there held, 
and the record and proceedings aforesaid being in- 
spected, the said United States Court of Appeals may 
cause further to be done therein to correct the error 
what of right and according to the laws and customs 
of the United States should be done. 

WITNESS the Honorable EDWARD D. WHITE, 
Chief Justice of the United States, this the 28th day 
of January, A. D. 1914. 

[Seal] WM. M. VAN DYKE, 
Clerk of the United States District Court of the 

Southern District of California, 
Allowed this the 28th day of January, A. D. 1914. 
OLIN WELLBORN, 
United States Judge. 
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I hereby certify that a copy of the within Writ of 
Error was on the 28th day of Januarv, 1914, lodged 
in the Clerk’s office of the said United States Dis- 
trict Court, for the Southern District of California, 
Southern Division, for the said defendant in error. 

WM. M. VAN DYKE, 
Clerk U.S. District Court, Southern District of Cali- 
fornia. 
By Chas, N. Williams, 
Deputy. [6] 

[Endorsed]: 183—At Law—Civil. In the Dis- 
trict Court of the United States, in and for the 
Southern District of California, Southern Division, 
Sitting at Los Angeles. Fairbanks, Morse & Com- 
pany, a Corporation, Plaintiff, vs. J. M. Nelson, De- 
fendant. Writ of Error. Filed Jan. 28, 1914. 
Wm. M. Van Dyke, Clerk. By Chas. N. Williams, 
Deputy Clerk. [7] 


In the Umted States District Court, in and for the 
Southern District of California, Southern Divi- 
sion, Sitting at Los Angeles. 

1883—AT LAW—CIVIL. 
FATRBANKS, MORSE & COMPANY, a Corpora- 
tion, 
Plaintiff, 
VS. 

J.M. NELSON, 

Defendant. 
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Complaint. 

Plaintiff, for cause of action herein, and complain- 
ing of the above-named defendant, avers and states: 
I. 

That the plaintiff is a corporation organized and 
existing under and by virtue of the general incorpo- 
ration laws of the State of Illinois, with its principal 
place of business in the city of Chicago in said 
State and doing business in said State. 

Te 

That the defendant is a citizen of the State of 
California, and a resident of the County of River- 
side in said State. 

HaIGIe 

That heretofore, to wit, on or about March 25, 
1912, in the County of Riverside, State of California, 
the plaintiff made and entered into with the defend- 
ant a written contract or agreement, a copy of which 
is hereto attached as exhibit ‘‘A’’ and by this refer- 
ence, made a part hereof. 

ILA 

That, pursuant to the terms of said written con- 
tract, the defendant made, executed and delivered to 
the plaintiff his three promissory notes in the sum of 
$1200.00 each due and payable June 25, 1912, March 
25, 1918, and March 25, 1914, respectively, copies of 
which notes are hereunto attached and marked re- 
spectively, exhibits ‘‘B,’’ ‘*C”’ and ‘‘D.”’ 

V. 

That, pursuant to the terms of said written con- 

tract aforesaid, [11] the plaintiff agreed to sell 
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and the defendant agreed to buy one certain 60 horse- 
power Fairbanks-Morse Oil Tractor and certain 
equipment for the sum of $3,600.00, and that, pursu- 
ant to the terms of said written contract, the plaintiff 
delivered to the said defendant and the said defend- 
ant received from the plaintiff the said Oil Tractor 
and the said equipment at the town of Alessandro in 
said Riverside County, California, and the plaintiff 
has complied in all respects upon its part with said 
written contract with the defendant. 
VI. 

That, as required therein, the plaintiff furnished 
to the defendant a competent man for a period of 
two days within ten days of the receipt of the said 
engine by defendant for the purpose of operating 
and demonstrating the said engine, and that there- 
after the defendant continued to use and operate the 
said engine until the present time with full knowl- 
edge of its capacity. 

WELT. 

That, although demand has been made upon defend- 
ant by plaintiff for the payment of the promissory 
note which became due June 25, 1912, the said note 
or any part thereof has not been paid by the de- 
fendant to the plaintiff, and, under the terms of the 
said written contract between the said parties the en- 
tire amount of said purchase price together with in- 
terest became due and payable at the option of the 
plaintiff which option is now so exercised by said 
plaintiff. 

VIII. 
That by the terms of the said written agreement 
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the defendant promised and agreed to pay all attor- 
ney’s fees and expenses incurred [12] by plain- 
tiff in the collection thereof and plaintiff avers that 
it has become necessary to employ and plaintiff has 
employed Messrs. Stutsman & Stutsman, Attorneys 
at Law of Los Angeles, Calif., to commence suit and 
enforce collection thereof and that the sum of $360.00 
is a reasonable sum to be allowed as attorney’s fees 
herein and is the amount agreed to be paid by the 
defendant under the terms of the said notes. 
IX. 

That no part of the said notes or of the said attor- 
ney’s fees have been paid by the defendant to the 
plaintiff and the whole thereof is now due, owing and 
unpaid. 

WHEREFORE, plaintiff demands judgment 
against the defendant in the sum of $3,600.00, to- 
gether with interest thereon as provided by the 
terms of the promissory notes, given at the time of 
the execution of said written contract, and the fur- 
ther sum of $360.00 as attorney’s fees to plaintiff’s 
attorneys and costs of suit herein. 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. [13] 
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Exhibit ‘‘A’’ [to Complaint]. 
FAIRBANKS-MORSE GAS AND GASOLINE 
ENGINES. 

Los Angeles, Cal., Mar. 25, 1912 .... 79... 
Mr. J. M. Nelson, 
Moreno, Cal. 
Dear Sir :— 

We hereby propose to furnish one 60-H. P. 
(actual) Fairbanks-Morse Oil Tractor, F. O. B. 
Alessandro, Cal. 

This engine has been tested at our factory at 
Beloit, Wis., with a break test and ‘‘Fairbanks”’ 
scale and over 60 actual horse-power developed. 

With this engine we furnish one...... pulley ; one 
galvanized steel supply tank, with necessary pipe and 
fittings to connect tank; exhaust pipe and fittings; 
one electric ignitor and battery; necessary wrenches 
and oil can; and with each Fairbanks-Morse hori- 
zontal engine, over 8 H. P., we furnish our XXX. 

The bearings of this engine are of XX XX and the 
crank shaft and connecting rod of forged steel. The 
valves are water jacketed. 

We guarantee this engine and all other machinery 
furnished hereunder to be made of good material and 
in a workmanlike manner and if any part of said 
engine or machinery shows defective material or 
workmanship within one year, we agree to furnish a 
new part free of cost to replace such defective part, 
but we assume no liability for, nor will we be respon- 
sible for damages or delays caused by such defective 
material or workmanship, nor will we make any al- 
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lowance for repairs or alterations made by others, 
unless some are made with our written consent. 

With the above engine we also propose to furnish: 

Above engine is sold with the understanding that 
it proves adequate for your work. For the purpose 
of testing out engine, we agree to furnish a compe- 
tent man for 2 days within 10 days of receipt of en- 
gine at Alessandro. This man to operate and 
demonstrate [14] the engine regular working 
hours during his stay on your place. On or before 
the 5th day you agree to decide whether engine com- 
plies with your requirements or not. If you find 
engine is not sufficient for your needs, you agree to 
give our men all necessary assistance loading the en- 
gine at Alessandro, pay freight on same to Los An- 
geles and this contract becomes void. 

The price of above machinery is $3600.00 
(hartyesix numedmed . 2. 2..4.... . ae Dollars 
payable in gold coin at the office of Fairbanks, Morse 
& Company, Los Angeles, California, which sum 
said J. M. Nelson agrees and promises to pay as fol- 
lows: 

$1200.00 cash on or before June 25, 1912. 

TAIGOO 6 Sh RE SE Mar. 2 rales. 
WOO.GO “. ff fe & Miar. Aa I914: 

All deferred payments to be evidenced by promis- 
sory notes dated Mar. 25, 1912, bearing seven per 
cent interest per annum, and if each and every pay- 
ment is not made when due as above provided, then 
the entire amount, together with interest, shall im- 
mediately become due and payable at our option. 
You agree to pay all attorney’s fees and expenses in- 
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curred by us in the collection thereof; whether suit 
is filed or not. 

The title and right of possession to the property 
furnished under this agreement shall remain in Fair- 
banks, Morse & Company until all payments here- 
under (including deferred payments and any notes, 
judgments or renewals thereof, if any) shall have 
been fully made in U.S. gold coin and the machin- 
ery and equipment herein described shall remain the 
personal property of Fairbanks, Morse & Company, 
whatever may be its mode of attachment to realty or 
otherwise, until fully paid for in U. S. gold coin and 
upon failure to make payments (or any of them) as 
herein provided, we may retain any and all payments 
which may have been made as liquidated damages, and 
may deny the use of said property or any part 
thereof [15] and be free to enter the premises 
where said machinery or equipment may be located, 
and to remove the same as our property without pro- 
cess of law and without prejudice to any further 
claims on account of damages which we may suffer 
from any cause, and we shall not be liable in any 
action at law or in equity for removing our property 
hereunder. 

It is agreed that upon acceptance of this proposal 
we will make delivery of above machinery without 
unnecessary delays, and that the purchaser will re- 
ceive the property herein specified in accordance 
with the terms of this contract, and shall become re- 
sponsible therefor after its delivery at the point 
designated herein. The Purchaser also agrees to 
make good any loss to Fairbanks, Morse & Company, 
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occasioned by fire or any other cause after delivery 
at the point designated herein, and until the full 
amount herein agreed upon has been paid. 

It is understood that we shall not be held respon- 
sible for any delay in delivery or loss occasioned 
thereby, which shall be caused by fire, strikes, non- 
receipt of material required, delays in transit, or any 
other cause beyond our control; also that the accept- 
ance of apparatus by purchaser shall constitute a 
waiver of all claims for damages or loss occasioned 
by any delay which may have occurred. 

Cancellation of this contract may be accepted by 
us under conditions satisfactory to us, in which case 
purchaser agrees to pay not less than twenty per 
cent of contract price. 

It is understood that this contract is the only one 
existing between the parties hereto, and that all com- 
munications or understandings, either verbal or 
written, contrary to this proposal and specifications, 
are hereby withdrawn and annulled. 

This contract is subject to the written approval of 
the Agent of Fairbanks, Morse & Company at Los 
Angeles, California, and when so approved shall im- 
mediately become binding on all [16] parties 
hereto. 

Respectfully submitted, 
FAIRBANKS, MORSE & CO. 
By (Signed) H. J. REULAND. 
Accepted : 
(Signed) J. M. NELSON. 
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Approved: 
‘Signed’ C. KNAGENHELM. 


References: 
OK.— MEYER 


DILLE. 


COPY. 
(Endorsed) : 


CONTRACT. 
INC) ee 


SSID CEC | ee cee 
IO EVEIG eee re ra 
SSOLG) URES eet ee eee oe 
JE XS CUSC | ae 
[17] 

Exhibit ‘‘B’’ [to Complaint ]. 


$1200.00. Los Angeles, Calif., Mar. 25, 1912. 


Fairbanks 
Standard 
Scales. 


Windmill 
World 
Eclipse 
Trade Mark. 


No. 

Ninety days after date for value re- 
ceived I promise to pay to FAIRBANKS, 
MORSE & CO. Ine., or order at Citizens’ 
National Bank, Los Angeles, Twelve hun- 
Ga. OO Cone on Dollars, 
with interest from date until paid at the 
rate of seven per cent per annum payable 
at maturity, and if not so paid, the interest 
shall become a part of the principal and 
thereafter bear like interest as the princi- 
pal. Should this note be placed in the 
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hands of an attorney for collection, I agree 
to pay an additional sum of ten per cent on 
principal as attorney’s fees. Principal and 
interest payable in gold coin of the United 
States. 

(Signed) J. M. NELSON. 


Address—Moreno, Cal. 


¢é 


éé 


COPY. [18] 
Exhibit ‘‘C’’ [to Complaiut]. 
$1200.00. Los Angeles, Calif., Mar. 25, 1912. 
No. 


Fairbanks 
Standard 
Scales. 


Windmill 
World 
Eclipse 
Trade Mark. 


One year after date for value received I 
promise to pay to FAIRBANKS, MORSE 
& OO., Inc., or order at Cit. Nat’! Bank, 
Los Angeles, Cal., Twelve hundred ....... 
Dollars, with interest from date until paid at 
the rate of seven per cent per annum payable 
at maturity, and if not so paid, the interest 
shall become a part of the principal and 
thereafter bear like interest as the princi- 
pal. Should this note be placed in the hands 
of an attorney for collection, I agree to pay 
an additional sum of ten per cent on princi- 
pal as attorney’s fees. Principal and inter- 
est payable in gold coin of the United 
States. 

(Signed) J. M. NELSON. 


Address—Moreno, Calif. 


éé 


66 


COPY. [19] 
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Exhibit ‘‘D’’ [to Complaint ]. 
$1200.00. Los Angeles, Calif., March 25, 1912. 
No. 
ate Two years after date for value received I 
sms promise to pay to FAIRBANKS, MORSE 
& CO., Inc., or order at Cit. Bat’l. Bank, 
Los Angeles, Cal., Twelve hundred........ 


Windmitt’ Dollars, with interest from date until paid at 
Eclipse = 
Kelipse iy, be rate of seven per cent per annum payable 


at maturity, and if not so paid, the interest 
shall become a part of the principal and 
thereafter bear like interest as the princi- 
pal. Should this note be placed in the 
hands of an attorney for collection, I agree 
to pay an additional sum of ten per cent on 
principal as attorney’s fees. Principal and 
interest payable in gold coin of the United 
States. 
(Signed) J. M. NELSON. 


Address—Moreno, Cal. 
ée 


ée 
COPY. [20] 
State of California, 
County of Los Angeles—ss. 

C. Knagenhelm, being by me first duly sworn, 
deposes and says: that he is agent for plaintiff in 
the above-entitled action; that he has heard read the 
foregoing complaint and knows the contents thereof; 
and that the same is true of his own knowledge, ex- 
cept as to the matters which are therein stated upon 
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his information or belief, and as to those matters 
that he believes it to be true. 
C. KNAGENHELM. 


Subscribed and sworn to before me this 22 day of 
July, 1912. 
[Seal] J. Fk. DAVENPORT, 
Notary Public in and for the County of Los Angeles, 
State of California. 


[Endorsed]: No. 183—Civil. At Law. In the 
District Court of the United States, in and for the 
Southern District of California, Southern Division. 
Complaint. Money Due on Contract. Fairbanks, 
Morse & Co. vs. J. M. Nelson. Stutsman & Stuts- 
man, 903 California Building, Los Angeles, Calif., 
Attorneys for Plaintiff. Filed Jul. 22, 1912. Wm. 
M. Van Dyke, Clerk. By Chas. N. Williams, Deputy 
Clerk. [21] 


[Summons. | 
UNITED STATES OF AMERICA. 
District Court of the United States, Southern Dis- 
trict of California, Southern Division. 
FATRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
vs. 


J. M. NELSON, 
Defendant. 
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Action Brought in the Said District Court, and the 
Complaint Filed in the Office of the Clerk of Said 
District Court, in the City of Los Angeles, 
County of Los Angeles, State of California. 

The President of the United States of America, 
Greeting, to J. M. Nelson. 

You are hereby required to appear in an action 
brought against you by the above-named plaintiff, in 
the District Court of the United States, in and for 
the Southern District of California, Southern Divi- 
sion, and to file your plea, answer or demurrer, to the 
complaint filed therein (a certified copy of which ac- 
companies this summons), in the office of the Clerk 
of said Court, in the City of Los Angeles, County of 
Los Angeles, within twenty days after the service 
on you of this summons, or judgment by default will 
be taken against you. 

And you are hereby notified that unless you appear 
and plead, answer or demur, as herein required, the 
plaintiff will take judgment for any money or dam- 
ages, demanded in the complaint, as arising upon con- 
tract or will apply to the Court for any further relief 
demanded in the complaint. 

WITNESS, the Honorable OLIN WELLBORN, 
Judge of the District Court of the United [22] 
States, in and for the Southern District of California, 
this 22d day of July, in the year of our Lord, one 
thousand nine hundred and twelve, and of our Inde- 
pendence the one hundred and thirty-seventh. 

[Seal] WM. M. VAN DYKEH, 

Clerk. 
By Chas. N. Williams, 
Deputy Clerk. 
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United States Marshal’s Office, 
Southern District of California. 

I HEREBY CERTIFY, that I received the within 
writ on the 25 day of July, 1912, and personally 
served the same on the 29 July day of July, 1912, by 
delivering to and leaving with J. M. Nelson, said de- 
fendant named therein, personally, at the County of 
Riverside, in said District, a certified copy thereof, 
together with a copy of the Complaint, certified to 
by Wm. M. Van Dyke, attached thereto. 

LEO V. YOUNGWORTH, 
U.S. Marshal. 

By E. Dingle, 
Deputy. 

Los Angeles, July 29, 1912. 

| Endorsed]: Original. Marshal’s Civil Docket 
No. 1943. No. 1838-Civil. U. S. District Court, 
Southern District of California, Southern Division. 
Fairbanks, Morse & Co. vs. J. M. Nelson. Summons. 
Stutsman & Stutsman, Plaintiff’s Attorneys. Filed 
Jul. 31,1912. Wm. M. Van Dyke, Clerk. By Chas. 
N. Williams, Deputy Clerk. 2 Com. L. 21. [23] 


In the District Court of the Umted States, in and 
for the Southern District of California, South- 
ern Division. 

FAIRBANKS, MORSE & CO., a Corporation, 

Plaintiff, 
VS. 

J. M. NELSON, 

Defendant. 
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Answer. 

Comes now J. M. Nelson, defendant in the above- 
entitled action, and answering the complaint of the 
plaintiff herein, admits, denies, and alleges, facts as 
follows: 

Ji. 

Answering the first paragraph of plaintiff’s com- 
plaint, this defendant states that he has no informa- 
tion or belief as to whether or not the plaintiff in 
this action is a corporation organized and existing or 
a corporation organized or existing under and by 
virtue of the general corporation laws of the State 
of Illinois; or as to the location of the principal place 
of business of the corporation in said state; or any 
other state, and, placing his answer upon these 
grounds, denies that the said plaintiff is a corpora- 
tion organized and existing or organized or existing 
under the general or any incorporate laws of the 
State of Illinois or any other state, and denies that 
said corporation has its principal place of business 
in the City of Chicago, State of Illinois. 

KI. 

This defendant admits the allegations in the second 

paragraph of plaintiff’s complaint. [24] 
III. 

This defendant admits that on or about the 25th 
day of March, 1912, in the County of Riverside, the 
plaintiff prepared a contract, signed by H. J. Reu- 
land and approved by C. Knagenhelm, as the same is 
set out by copy attached to plaintiff’s complaint as 
exhibit ‘‘A’’; that this defendant signed the same 
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as accepted at or about the date March 2dth, 1912, 
as shown upon said contract, but this defendant 
avers that said contract is unintelligible and by mis- 
take and oversight does not express the agreement 
as made by the parties in the following particulars; 
that the language in said contract is as follows: ‘‘For 
the purpose of testing out engine we agree to fur- 
nish a competent man for 2 days within 10 days of 
receipt of engine at Alessandro.’’ That said lan- 
guage is unintelligible and meaningless, and was not 
the language used, or in that respect the contract 
made by and between the parties, and that the same 
was inserted in said contract by mutual mistake, and 
oversight before said contract was signed; that this 
agreement with respect to said matter was as fol- 
lows: That within two days after the delivery of said 
engine to Alessandro for the purpose of testing out 
said engine the plaintiff, Fairbanks, Morse & Com- 
pany, agreed to furnish a competent man for the pur- 
pose of testing out said engine, and to operate and to 
demonstrate the same, during regular working hours 
for five days, and that this defendant on or before 
the end of the fifth day, was to decide whether said 
engine complied with his requirements or not; and 
this defendant alleges that said contract should be 
reformed and corrected to express the agreement of 
the parties so made at the time of and: before the 
signing of said contract; and that this contract as 
above stated and corrected was the only contract 
made or agreed to be made between this defendant 
and the plaintiff [25] or its agents. 
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IV. 

Defendant admits the allegation contained in the 
fourth paragraph of plaintiff’s complaint. This de- 
fendant admits that on or about the first day of April, 
1912, the engine was delivered on board the cars at 
Alessandro station, in Riverside County, California, 
and was unloaded from the cars at said station; but 
this defendant denies that the plaintiff has complied 
in all respects upon its part with the written contract 
as made and entered into by and between the parties 
hereunto, for this defendant alleges that by the terms 
of said agreement, it was understood and agreed by 
and between the parties, and the said engine was to 
be sold with such understanding and agreement that 
the same should prove adequate to perform the work 
of this defendant; that the said engine did not so 
prove adequate to perform the work of this defend- 
ant in accordance with the terms and guarantee of 
the plaintiff; that the said engine upon being deliv- 
ered to the plaintiff at Alessandro and removed to 
the premises of this defendant, after all the changes 
and suggestions made by the plaintiff, and the engine 
failed entirely to perform the work of this defend- 
ant in the manner and to the extent both desired by 
this defendant and as represented to the defendant 
that the same would perform the work of the defend- 
ant. 

That at the time of the removal of the same to the 
premises, after its delivery at Alessandro, the ground 
was wet and soft, and the attempt to operate the 
Same proved a failure; that the agent and represent- 
ative of the plaintiff remained on the grounds a few 
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hours endeavoring to operate the machine, and finally 
conceded that the ground was too wet and that the 
same could not, under those conditions and circum- 
stances, be made a success, and within an hour or two 
after the agent of said plaintiff left the premises and 
left said machine in the hands of the [26] defend- 
ant, the same broke down and became absolutely 
worthless and helpless; that at the time of the at- 
tempt so made as stated hereinabove, the representa- 
tive determined that the band or tire of the large 
drive-wheel of the engine was too narrow for the soil 
in which it was to be operated, and determined that 
the same would have to have an extension put on in 
order to make the same wider and give it greater 
bearing on the soil, and that in order to operate the 
same successfully, defendant declared his purpose of 
having such extension made and put on the machine. 

That this defendant with the knowledge of the 
plaintiff still attempted to operate the machine with- 
out such band; that at all times while the defendant 
tried to operate, the same was a failure; that this de- 
fendant could make no time over the ground with 
the machine, that when it was in operation, it did not 
travel over his field drawing his plow at a greater 
speed than about a mile and one-half per hour, when 
it should have accomplished its work at the rate of 
about two and one-half miles per hour. 

That during the first month and a half, and before 
any extension was put on the wheel as aforesaid, the 
machine broke down three times; plaintiff sent its 
men to repair and replace the broken parts and a 
large part of the time of the month and a half, the 
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machine stood idle, and the defendant was able to ac- 
complish nothing with it, whatever. 

That the plaintiff, also, by its agents, informed the 
defendant that the machine would do his work if he 
would purchase some other kind of plows than the 
ones in use on his farm, and some time after the said 
extension was put on, he did purchase a different 
kind of plow at a very large expense of some four or 
five hundred dollars; attached them to the machine, 
and upon endeavoring to operate the same, found 
that the machine made no better progress, and pro- 
ceeded with his work at the same slow pace [27] 
and a pace much slower than the machine was repre- 
sented to accomplish his work and slower than was 
practicable for the accomplishment of the work 
which this defendant desired to and purchased the 
machine to accomplish, and that the same proved an 
entire and complete failure, and did not in any man- 
ner comply with, or prove adequate for the work of 
the defendant, and the warranty and guaranty as to 
the engine and the work it would accomplish for the 
defendant was a complete and entire failure. 

And this defendant further alleges that the plain- 
tiff never at any time, either for two days or five days 
during regular working hours, sent or kept any rep- 
resentative of said plaintiff with said machine for 
the purpose of testing the same out, nor did the plain- 
tiff at any time either for two days or for five days 
during regular working hours, continuously keep 
any representative of the Fairbanks-Morse Com- 
pany with said machine to test the same, to operate 
the same, and to demonstrate the same, although this 
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defendant demanded and requested from time to 
time that the plaintiff should comply with the con- 
tract and should send a man to properly test and dem- 
onstrate the machine, and show to this defendant 
that the same would do his work in accordance with 
the guarantee and warranty as made in said con- 
tract; that the plaintiff failing to comply with this 
demand, this defendant notified the plaintiff that he 
was ready and willing at any time to assist the plain- 
tiff or its employees in accordance with the terms of 
the contract to place the same on board the cars at 
Alessandro and was ready and willing to pay the 
freight on the same back to the City of Los Angeles, 
as specified in said agreement, and that the plaintiff 
absolutely refused and declined to accept the same, 
and refused and declined to send some representative 
to assist in loading the same; whereby and by reason 
whereof, the obligation of this defendant to pay the 
said notes or any part of the same [28] became 
null and void and of no effect, and the said contract 
became and was absolutely rescinded and void. 

This defendant further avers that by reason of the 
facts set out and alleged hereinabove that the plaintiff 
herein waived at all times all provisions of said con- 
tract with reference to the time in which the said 
machine was to tested by, from time to time making 
changes on the same, waiting for weather and proper 
conditions of the soil, changes in plows, additional 
bands to be placed on the same, and continuously made 
excuses for the machine and proposed changes in 
order that they might demonstrate that the machine 
under different conditions would prove adequate to 
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do the work of this defendant, and that this defend- 
ant never at any time waived his right to have the 
machine properly tested by the plaintiff herein or its 
agent, in accordance with the terms of said contract. 

And this defendant alleges that the notes and con- 
tract sued on in this action are void and of no effect, 
and never became due from the defendant nor did 
this defendant become obligated at any time to pay 
the same or any part of the same to the plaintiff in 
this action, or to pay any attorneys’ fees or any other 
costs or expenses connected with this or any other lit- 
igation. 

WHEREFORE this defendant prays that the said 
contract may be reformed and corrected to express 
the intention of the parties, and that judgment of this 
Court be entered, that the plaintiff take nothing by 
its action, and that the defendant have judgment for 
his costs hereinabove expended against the plaintiff. 

J.M. NELSON. [29] 
State of California, 
County of Riverside,—ss. 

J. M. Nelson, being first duly sworn, deposes and 
says that he is the defendant in the above-entitled 
action; that he has read the foregoing answer, and 
knows the contents thereof, and that the allegations 
of the same are true of his own knowledge except as 
to matters therein stated on his information and be- 
lief, and as to those matters, he believes the same to 
be true. 

J. M. NELSON. 
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Subscribed and sworn to before me this 15th day 
of August, 1912. 
[Seal] A. C, LEWIS, 
Notary Public in and for the County of Riverside, 
State of California. 


Personal service of the within answer and receipt 
of a copy thereof, is admitted this 16 day of August, 
1912. 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. 


[Endorsed]: No. 183—Civil. Dept. No. ; 
District Court of the United States, Southern Dis- 
trict of California, Southern Division. Fairbanks, 
Morse & Co., a Corporation, Plaintiff, vs. J. M. Nel- 
son, Defendant. Answer. Filed Aug. 17, 1912. 
Wm, M. Van Dyke, Clerk. By Chas. N. Williams, 
Deputy Clerk. Collier & Craig, Attorneys for De- 
fendant, Riverside, California. [30] 


In the District Court of the United States, in and for 
the Southern District of California, Southern 


Division. 
FATRBANKS, MORSE & CO., a Cerporation, 
Plaintiff, 
VS. 
J.M. NELSON, 
Defendant. 


Amendment to Complaint. 
Now comes the plaintiff in the above-entitled cause 
and with leave of Court first had and obtained, 


us. J. M. Nelson. 27 
hereby offers and files the following Amendment to 
its complaint. 

1G 

Strike out all of paragraph three (8) in the orig- 
inal complaint and in lieu thereof insert the follow- 
ing: 

‘That heretofore, to wit, on or about March 20, 
1912, in the County of Los Angeles, State of Califor- 
nia, the plaintiff made and entered into with the de- 
fendant a written contract or agreement, a copy of 
which is attached to the original complaint herein as 
exhibit ‘A’ and by this reference made a part 
hereof.”’ 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. 
State of California, 
County of Los Angeles,—ss. 

C. Knagenhelm, being by me first duly sworn, de- 
poses, and says: That he is the agent of Fairbanks, 
Morse & Co., a foreign corporation, in the above- 
entitled action; that he has heard read the foregoing 
Amendment to Complaint, and knows the contents 
thereof; and [31] that the same is true of his own 
knowledge, except as to the matters which are 
therein stated upon his information or belief, and as 
to those matters that he believes it to be true. 

C. KNAGENHELM. 

Subscribed and sworn to before me this 19 day of 
March, 1913. 

[Seal] C. A. STUTSMAN, 
Notary Public in and for the County of Los Angeles, 

State of California. 
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[Endorsed]: 183—Civil. In the District Court of 
the United States, in and for the Southern District 
of California, Southern Division. Fairbanks, Morse 
& Co., a Corporation, Plaintiff, vs. J. M. Nelson, De- 
fendant. Amendment to Complaint. Filed Mar. 19, 
1913. Wm. M. Van Dyke, Clerk: ———_, 1a 
uty. Stutsman & Stutsman, Attorneys for Plaintiff. 


[32] 


In the District Court of the United States in and for 
the Southern District of California, Southern 


Division. 
FAIRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
VS. 
J.M. NELSON, 
Defendant. 


Stipulation Waiving Trial by Jury. 

It is hereby agreed and stipulated by and between 
counsel for plaintiff and counsel for defendants in 
the above-entitled cause that a trial of this cause by 
a jury be and the same is hereby expressly waived, 
and the parties hereto agree that the trial of the is- 
sues framed by the pleadings herein may be by the 
court sitting without a jury. 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. 
COLLIER & CRAIG, 
Attorneys for Defendant. 


[Endorsed]: 1883—Civil. In the District Court of 
the United States, in and for the Southern District 
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of California, Southern Division. Fairbanks, Morse 
& Co., a Corporation, Plaintiff, vs. J. M. Nelson, 
Defendant. Stipulation Waiving Trial by Jury. 
Filed Mar. 19, 1913. Wm. M. Van Dyke, Clerk. 

, Deputy. Stutsman & Stutsman, Attor- 
neys for Plaintiff. [33] 


In the District Court of the United States in and for 
the Southern District of California, Southern 


Division. 
FATRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 


Findings of Fact and Conclusions of Law. 

This cause came on regularly for trial on the 19th 
day of March, 1913, before the Court without a jury, 
a jury trial having been duly waived by the parties; 
Messrs. Stutsman & Stutsman appearing as attor- 
neys for plaintiff and Messrs. Collier & Craig appear- 
ing for defendant. Whereupon oral and docu- 
mentary evidence was introduced on behalf of both 
plaintiff and defendant, and the cause was thereupon 
submitted to the Court for determination, and after 
due consideration thereof the Court finds from the 
evidence introduced the facts as follows, to wit: 

(1) That the plaintiff is a corporation organized 
and existing under and by virtue of the general in- 
corporation laws of the State of Illinois, with its 
principal place of business in the city of Chicago in 
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said State, and doing business in said State, and that 
the defendant is a citizen of the State of California 
and a resident of the County of Riverside in said 
State. 

(2) That on or about the 25th day of March, 1912, 
in the County of Los Angeles, State of California, 
the plaintiff made and entered into with the defend- 
ant a written contract or agreement, a copy of which 
said contract is attached to the original [384] com- 
plaint herein and marked exhibit ‘*A.”’ 

(3) That pursuant to the terms of said written 
contract the defendant made, executed and delivered 
to the plaintiff his three promissory notes in the sum 
of $1200.00, each due and payable June 25, 1912, 
March 25, 1913 and March 25, 1914 respectively, 
copies of which notes are attached to plaintiff’s com- 
plaint herein marked respectively exhibits ‘‘B,”’ “*C”’ 
a ue ad 

(4) That pursuant to the terms of said written 
contract aforesaid the plaintiff agreed to sell and the 
defendant agreed to buy one certain 60 horse-power 
Fairbanks-Morse Oil Tractor and certain equipment, 
for the sum of $3,600.00. That it was provided in 
said contract and so understood and agreed by the 
parties hereto that said engine or tractor should 
prove adequate for the defendant’s work. ‘That the 
plaintiff has not complied in all respects upon its 
part with the said written contract with the defend- 
ant; that the engine or tractor for the sale and pur- 
chase of which said contract provided did not prove 
adequate for defendant’s work, as understood and 
agreed by the parties and so provided in said con- 
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tract; and there was a breach of the warranty con- 
tained in said contract. 

(5) That no evidence was introduced by the de- 
fendant at the trial upon the issue that the said con- 
tract did not express the agreement as made by the 
parties or upon the issue of whether said contract 
should be reformed, but that said issue was aban- 
doned by the defendant. 

(6) That the plaintiff through its authorized 
agents represented to the defendant that said engine 
or tractor could be made adequate for defendant’s 
work by the addition of extensions upon the drive- 
wheels of said engine, and promised and agreed to 
furnish such extensions at its own cost and expense, 
and that the defendant with the knowledge of the 
plaintiff attempted to operate the machine without 
such extensions. That [85] after the addition of 
said extensions to said drive-wheels the said engine 
or tractor did not prove adequate for defendant’s 
work, and upon the representation of the plaintiff 
that a different kind of plows were necessary to he 
used in connection with said tractor the defendant 
obtained such plows within a reasonable time, and 
that when used in connection with said plows the said 
engine or tractor still proved to be inadequate for 
defendant’s work and that the said engine or tractor 
did not comply with or prove adequate for the work 
of the defendant and the warranty and guarantee as 
to the engine and the work it would accomplish for 
the defendant was a complete and entire failure. 

(7) That said contract provided by its terms that 
the defendant should on or before the fifth day from 
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Dyke, Clerk. By Chas. N. Williams, Deputy Clerk. 
Collier & Craig, Attorneys for Defendant. Miver- 
side, California. 

Personal service of the within and receipt of a 
copy thereof is admitted this 11th day of September, 
1913. 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. [38] 


In the District Court of the United States, in and for 
the Southern District of Calhforma, Southern 
Division. 

No, 1883—CIVIL. 

FAIRBANKS, MORSE & CO., a Corporation, 

Plaintiff, 
VS. 

J. M. NELSON, 

Defendant. 


Judgment. 

This cause came on regularly for trial on the 19th 
day of March, 1913, Messrs. Stutsman & Stutsman 
appearing as attorneys for plaintiff and Messrs. Col- 
lier & Craig as attorneys for the defendant. A trial 
by jury having been waived by the parties the cause 
was tried before the Court without a jury, where- 
upon witnesses on the part of plaintiff and defendant 
were duly sworn and examined, and documentary 
evidence was introduced by the respective parties, 
and the evidence being closed the cause was sub- 
mitted to the Court for consideration and decision, 
and after deliberation thereon the Court files its find- 
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ings and decision in writing and orders that judg- 
ment be entered herein in favor of the defendant in 
accordance therewith. 

WHEREFORE, by reason of the law and the find- 
ing aforesaid, it is ordered, adjudged and decreed 
that Fairbanks, Morse & Company, a corporation, 
the plaintiff, take nothing by its action against the 
defendant J. M. Nelson; that the writ of attachment 
herein issued be and is hereby discharged; and that 
the said defendant J. M. Nelson do have and recover 
of and from Fairbanks, Morse & Company, a cor- 
poration, the plaintiff, his costs and disbursements 
incurred in this action amounting to the sum of One 
Hundred Forty 40/100 (140.40) Dollars. 

JUDGMENT entered September 22d, 1913. 

WM. M. VAN DYKE, 
Clerk. 

By C. E. Scott, 
Deputy Clerk. 


[Endorsed]: No. 183-Civil. United States Dis- 
trict Court, Southern [39] District of California, 
Southern Division. Fairbanks, Morse & Co., a Cor- 
poration, Plaintiff, vs. J. M. Nelson, Defendant. 
(Copy of) Judgment. Filed Sep. 22, 1913. Wu. 
M. Van Dyke, Clerk. By C. E. Scott, Deputy Clerk. 
[40] 
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[Certificate of Clerk U. S. District Court to 
Judgment-roll. ] 


In the District Court of the United States, for the 
Southern District of California, Southern Di- 
vision. 

No. 183—CIVIL. 


FAIRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
vs. 
J. M. NELSON, 
Defendant. 


I, WM. M. VAN DYKE, Clerk of the District 
Court of the United States, for the Southern Dis- 
trict of California, do hereby certify the foregoing 
to be a true copy of the JUDGMENT entered in the 
above-entitled action, and recorded in Judgment 
Book No. 2 of said Court for the Southern Division, 
at page 222 thereof, and I further certify that the 
foregoing papers hereto annexed, constitute the 
Judgment-roll in said action. 

Attest my hand and the seal of said District Court, 
this 22d day of September, A. D. 19138. 

[Seal] WM. M. VAN DYKE, 

Clerk. - 
By C. E. Scott, 
Deputy Clerk. 

[Endorsed]: No. 183-Civil. In the District Court 
of the United States for the Southern District of 
California, Southern Division. Fairbanks, Morse 
& Co. vs. J. M. Nelson. Judgment-roll. Filed Sep- 
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tember 22, 1913. Wm. M. Van Dyke, Clerk. By C. 
EK. Scott, Deputy Clerk. Recorded Judg. Register 
Book No. 2, page 222. [41] 


In the District Court of the United States, for the 
Southern District of Califorma, Southern Dr- 
vision. 

No. 188—CIVIL S. D. 


FAIRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 


Conclusions of the Court on Trial. 

The warranty which plaintiff gave to defendant 
was as follows: 

‘‘Above engine is sold with the understanding 
that it proves adequate for your work.”’ 

There is no room for controversy but that plain- 
tiff’s work consisted both of plowing and harvesting ; 
and I am satisfied from the evidence, that the engine 
was lacking in the speed and heavier than repre- 
sented, and, besides, would not plow in the sandy 
places testified to by the witness Dickerson. On ac- 
count of these defects, mainly lack of speed, it was 
inadequate for defendant’s work; indeed, plaintiff 
virtually admitted this by furnishing and attaching, 
without cost to defendant, extensions to the wheel 
bands, as set forth below. 

My conclusion on this branch of the case is, that 
there was a breach of the warranty. 
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While the engine was being tried on defendant’s 
ranch, April the 2d, 1912, Nelson testifies, that he 
called Reuland’s attention to the fact, that the bull 
wheels sunk into the ground, cutting ruts several 
inches in depth, and Reuland represented [42] to 
him that extensions on said wheels would remedy the 
trouble, and, that such extensions would be provided 
in about ten days. (Nelson, pages 21, 33.) It is 
true, that Reuland denies making these representa- 
tions (Transcript, 23), but Nelson is fully corrobo- 
rated by the well established and pivotal facts, that 
the extensions were furnished and attached to the 
wheels at the instance and cost of plaintiff. 

I am of opinion, that plaintiff’s representations, 
promises and acts in the matter of these extensions 
were a waiver of the five days’ limitation provided 
for in the contract, and, that the effect of this waiver 
was to give the defendant a reasonable time in which 
to decide whether or not the engine complied with 
his requirements. 

This limitation, had it been effectual, would have 
forfeited a valuable right of the defendant, and was 
solely for the benefit of the plaintiff. These circum- 
stances bring the case at bar within the doctrine of 
Knarston vs. Manhattan Life Insurance Co., 140 
Cal. 57, as to waiver, and render inapplicable sec. 
1698, Civil Code, as well as Hennehan vs. Hart, 127 
Cal. 656, and others in line therewith, construing said 
section. 

Said extensions did not appreciably increase the 
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speed of the engine, but, of course, added to its 
weight. 

Disc plows were then suggested by plaintiff as a 
remedy. They were procured on May the 28th by 
the defendant, at a cost of $438.00, but also proved 
ineffectual; whereupon defendant telephoned plain- 
tiff, that the engine was not doing the work required, 
and received a promise, in substance, that Mr. Reu- 
land would go out and see about it. On June the 
4th, defendant wrote to plaintiff, complaining still 
that the engine did not make the proper time, and 
wrote again on the 7th of the same month. Plain- 
tiff replied to these letters June 11th, saying, among 
other things, [43] 

‘‘We regret that our Mr. Reuland has not been 
able to reach you as yet. From a letter we re- 
ceived from him this morning, we understand he 
has been spending his time around San Bernardino 
and Redlands, but as he contemplates spending his 
time in Perris Valley this week, we hope before 
you receive this letter that he has visited you.’’ 
On June 13th, defendant, hearing nothing further 

from plaintiff up to that time, stopped the engine, 
and, the next day, notified plaintiff by letter, that the 
engine was still lacking in speed and of his readiness 
to return it. 

Considering the finding I have already made, that 
there was a breach of the warranty, and the numer- 
ous hindrances to defendant’s tentative operations of 
the engine by the breaking and replacement of its 
parts, for which he was in no way responsible, and 
the representations, promises and conduct of the 
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plaintiff with reference to the extensions and disc 
plows, and defendant’s complaints May 29th, June 
4th, and June 7th, as to the engine’s lack of speed, 
and plaintiff’s responses, to the effect, that the mat- 
ter would have Reuland’s attention, together with 
defendant’s obvious desire and purpose to retain the 
engine, if, upon fair trial, it proved adequate to his 
work, I am of opinion, that his decision, announced 
June the 14th, 1912, to return the engine, was not un- 
reasonably delayed. 

Jackson vs. Porter Land & Water Company, 151 
Cal. 32, does not contravene this conclusion, but one 
element of it 1s supported by the following extract 
from said case: 

‘‘This duty of inspection for the purpose of de- 
termining whether the property complies with the 
contract must be exercised within a reasonable 
time, and what is a reasonable time depends upon 
the circumstances of each particular case.’’ (Page 
39.) [44] 

Section 1691 of the Civil Code is inapplicable, be- 
cause the question here is not one of rescission, where 
promptness is required, but of acceptance, where rea- 
sonable time is the rule. 

Directly in point, however, is the following extract 
from a decision by the District Court of Appeals of 
this State, underscoring mine: 

‘‘he delay in the rescission of the contract has 
also been adverted to and was excusable for the 
reason mentioned. ‘If the return of the machine 
warranted to do good work and found upon trial 
to be unfit for use is delayed at the request of the 
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manufacturer, he thereby waives the right to re- 

quire prompt delivery by the purchaser on dis- 

covery of the fact that it does not do the work 

guaranteed.’ (Fox vs. Stockton etc., Works, 83 

Cal. 333.) The buyer’s retention and use of the 

article beyond the stipulated time will not operate 

as a waiver of the benefits of the warranty when it 
was at the instance of the seller or his agent or 
when tt was for the purpose of giving the seller or 

his agent an opportunity to remedy defects. (30 

Am. & Eng. Ency. of Law, p. 188.)’’ See, also, 

note 2 on said page. (Luitweiler etc. Co. vs. Ukiah 

Water Co., 16 Cal. App. 198.) 

The authorities cited in said note strongly support 
the underscored clause of the test, and are: Jacobs 
vs. Crumbaker et al., 67 Ill. App. 391; The McCor- 
mick Harvesting Machine Co. vs. Hays, 89 Ind. 582; 
Kenney vs. Bevilheimer et al., 158 Ind. 653; and 
Walter A. Wood M. & R. M. Co. vs. Calvert, 89 Wis. 
640. 

The same doctrine is strongly supported by an- 
other California case, Sherman vs. Ayres, 16 Cal. 
App. Decisions 41. 

Many other cases to the same effect are cited in de- 
fendant’s brief, but it is unnecessary to enumerate 
them here. 

Judgment will be entered for the defendant, and 
his attorneys are requested to prepare and submit to 
the Court suitable [45] findings, after serving a 
copy of the same on plaintiff’s attorneys. 

OLIN WELLBORN, 
Judge. 
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[Endorsed]: No. 188-Civil. U.S. District Court, 
Southern District of California, Southern Division. 
Fairbanks, Morse & Company, a Corporation, vs. J. 
M. Nelson. Conclusions of the Court. Filed Sep- 
tember 2, 19138. Wm. M. Van Dyke, Clerk. By C. 
E. Scott, Deputy Clerk. [46] 


In the District Court of the United States, Ninth 
Circwt, Southern District of California, 
Southern Division. 

AT LAW—CAUSE NO. 183—CIVIL. 

FAIRBANKS, MORSE & COMPANY, a Corpo- 

ration, 
Plaintiff, 
VS. 

J. M. NELSON, 

Defendant. 


Engrossed Bill of Exceptions. 

BE IT REMEMBERED, that in the trial of this 
cause on the 19th day of March, A. D. 1913, the 
Honorable OLIN WELLBORN, presiding, both 
parties appearing by counsel; the plaintiff repre- 
sented by Messrs. Stutsman & Stutsman, and the 
defendant by Messrs. Collier & Craig, a trial was 
had to the court, a trial by jury having been waived, 
and a written stipulation waiving trial by jury 
having been offered and filed in the cause and the fol- 
lowing proceedings had: 

Counsel for plaintiff stated that this was an ac- 
tion at law based upon diversity of citizenship and 
that the plaintiff, an Illinois corporation, made a 
written contract with the defendant, a citizen of 
California, by the terms of which plaintiff agreed 
to sell and defendant agreed to buy an oil tractor, 
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for which defendant agreed to pay the sum of 
$3600.00, in installments of $1200.00 each, evidenced 
by promissory notes, payable April 25, 1912, April 
25, 1913, and April 25, 1914, the contract providing 
that a failure to pay any note or installment gave 
plaintiff the right to declare the entire indebtedness 
due. Counsel stated that the first note was due 
and unpaid, and plaintiff had elected to declare the 
entire indebtedness due, and that no part of [47] 
the purchase price of said tractor had been paid by 
defendant. That plaintiff had delivered the said 
tractor to defendant according to contract, and de- 
fendant refused to pay for the same. That the con- 
tract provided that plaintiff should furnish a man for 
a period of two days within ten days after the en- 
gine was received by the defendant for the purpose 
of testing the engine, and that defendant agreed in 
the contract that on or before the fifth day, he was 
to decide whether the engine was adequate for his 
needs, it being specified in the contract that the en- 
gine was sold with the understanding that it proved 
adequate for the defendant’s work. Counsel pro- 
posed an amendment to the complaint by which the 
allegation in the original complaint that the con- 
tract was made and entered into in Riverside County 
was changed so that it might appear that said con- 
tract was entered into in Los Angeles County, to 
which offer no objection was made by counsel for 
defendant, providing it be deemed that the amend- 
ment was denied. Counsel for defendant stated that 
it would be contended that the engine was not ade- 
quate for defendant’s needs, and that plaintiff had 
not complied with said contract upon its part, and 
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that therefore there was no consideration for the 
said notes, and the same were void and defendant 
was not indebted to plaintiff. Counsel for defend- 
ant thereupon read defendant’s answer beginning 
at paragraph III thereof. 

Plaintiff offered in evidence a certified copy of 
the Articles of Incorporation of Fairbanks, Morse 
& Company, under seal and signature of the Secre- 
tary of State of the State of Illinois, whereupon the 
same was filed without objection and marked Plain- 
tiff’s Exhibit ‘‘A.”’ 

Whereupon, counsel for plaintiff offered in evi- 
dence the contract entered into between the parties 
which was filed without objection by counsel for de- 
fendant, except a certain lead pencil interlineation 
which was no part of the contract [48*—2{] and 
was marked as Plaintiff’s Exhibit ‘‘B.”’ 

Counsel for plaintiff thereupon offered in evidence 
three promissory notes, each dated March 25, 1912, 
each for the sum of $1200.00, and each signed by 
the defendant, J. M. Nelson, to the offer of which 
notes there was no objection by counsel for defend- 
ant, and the same were received in evidence as Plain- 
tiff’s Exhibits ‘‘C,’’ ‘‘D” and ‘‘E,’’ respectively. 

[Testimony of Frank J. Reuland, for Plaintiff. ] 

FRANK J. REULAND ealled as a witness for 
plaintiff, and testified among other things as fol- 
lows: 

I am an employee of Fairbanks, Morse & Com- 


*Page-number appearing at foot of page of original certified Record. 
tOriginal page-number appearing at foot of page of Bill of Exceptions 
ag same appears in Certified Transcript of Record. 
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pany, and under instructions went to defendant’s 
ranch in Riverside County on April 1, 1912, to dem- 
onstrate the oil tractor in question. I was accom- 
panied by A. McDearmon, another employee. We 
met the defendant and Ferguson at Alessandro sta- 
tion, on the Santa Fe Railroad, where we unloaded 
the tractor, leaving the station about 2 P. M., and 
under its own power proceeded to the ranch of de- 
fendant, which we reached about seven o’clock that 
evening. The next morning we got the engine ready 
and drove it into the field under defendant’s direc- 
tions after plows had been attached, and started to 
plowing. I don’t remember how many acres we 
plowed, but we put in the day plowing moving from 
one field to another. JI was not personally present 
the full day, but McDearmon was. The defendant 
was present most of the time and McDearmon in- 
structed him about the starting of the engine and 
the stopping and the oiling and about the different 
parts. On the 2d day of April McDearmon started 
with the engine and plowed all day, commencing be- 
tween seven and seven-thirty in the morning and 
working until about sundown. [49—3] Nelson 
was present most of the time and his employee, Fer- 
guson, was present all day. We worked until 4:25 
o’clock that evening, which hour I remember dis- 
tinctly, since we were going to drive to Los Angeles, 
and I pulled out my watch to see. Before we left, 
we talked with Nelson, asking him whether he was 
satisfied with the engine, and whether he thought 
he could get along with it and whether he desired 
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any further instructions, and whether there was 
any reason why we should not leave, and he first 
asked his engineer and then told us there was no 
reason so far as he knew why we could not leave, 
because everything seemed to be running satisfac- 
torily. JI don’t recall the exact words that were 
spoken, but that is the sum and substance of the 
conversation, which was betweeen Nelson, McDear- 
mon and myself and Ferguson was present. I had 
spoken to Nelson earlier in the afternoon and told 
him that our time was up that evening, and that 
everything seemed to be running all right and we 
would like to get away that evening if we could, and 
he told us, that if everything continued to run as 
it was, we could leave. I don’t remember the very 
words he used, but he said the engine was working 
nicely then, and if it continued that way the rest of 
the afternoon, he did not see why we could not get 
away, and he made no objections to our going. He 
did not say that he was not satisfied with the test, 
nor was there anything said at that time about the 
efficiency of the engine. He made no complaint 
about this and found no fault with the test, or the 
demonstration, and did not ask us to remain longer 
for a further test. 

Cross-examination. 

There might have been some statements made at 
that visit about putting wider bands on the large 
wheels of the machine. There was in regard to some 
very sandy and gravelly land Nelson had on the hill- 
side, [50—4] and we thought if he wanted to 
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plow that by putting on extensions, but there was 
nothing said that we thought he should have them. 
If he wanted to spend the money we had them to 
sell. We were there right after a rain and the 
wheels sunk into the ground in some places. I know 
that they did furnish these extensions for those big 
wheels, but don’t know whether they charged him 
for them. I went to Lake View about eight o’clock 
in the morning and got back about three P. M. 
and don’t know anything of what happened or what 
was said while I was gone. There possibly may 
have been some conversation with me about the 
wider bands. I won’t say that I didn’t suggest 
the putting on of those wide bands. I don’t know 
how much was plowed the first day they worked in 
the fields. On the 3d of April we stayed until 4:25 
P. M., but don’t know how far the tractor traveled 
during that day. They had on 18 plows, but dropped 
off 6 a part of the time. They thought possibly it 
was a little more load than there should be on a wet 
place. I don’t know how long we had 18 plows on. 
This was called a 30-60 horse-power tractor. The 
30 represents the draw-bar pull, which is a surplus 
power that you have left after the engine moves 
itself. 

Redirect Examination. 

There was some difference in the topography of 
Nelson’s ground. Some of it was gravelly and 
sandy. 

Recross-examination. 
We have sold a good many tractor engines. I 
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don’t know when I sold the first 30-60. I never 
went on a 30-60 oil tractor before then, and this was 
my first experience with this class of engine. I 
never showed one before except in our vards in Los 
Angeles. [51—5] 

[ Testimony of Stanley J. La Port, for Plaintiff. ] 

STANLEY J. LA PORT, a witness called for 
plaintiff, testified as follows: 

I am cashier of Fairbanks, Morse & Company. I 
have the three notes in my possession executed by 
the defendant. These notes have not been paid, nor 
any part of them, nor the interest on the same. 


{ Testimony of A. McDearmon, for Plaintiff. ] 

A. McDEARMON, a witness for plaintiff, testified 
as follows: 

I am an employee of Fairbanks, Morse & Com- 
pany, and worked in the factory of plaintiff at Be- 
loit, testing nearly all kinds of engines they made at 
that time, and since coming to Los Angeles have been 
engaged in erecting and testing engines, having 
been employed in Los Angeles for nine years. I 
have built engines from the ground up. Can take 
them apart and put them together again and know 
how to start and use them and to determine their 
efficiency for performing the work for which de- 
signed. Am familiar with how fast an engine should 
be operated and under what conditions as to soil 
and know how such an engine should be operated 
under certain conditions. I went with Reuland to 
defendant’s ranch to instruct defendant in regard 
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to operating the engine. We arrived there April 
1, 1912. After unloading the engine from the de- 
pot platform and filling the same with fuel and oil, 
we drove it to the defendant’s ranch, arriving there 
at seven o’clock P. M. The next morning between 
seven and eight o’clock, we started up the machine, 
attached plows and pulled it over in the field. The 
defendant furnished the plows himself. The 2d of 
April we operated the engine all day except during 
the time we stopped on account of the plows and be- 
cause of getting into wet places. No stops were 
necessary because of any defect in the engine or the 
operation of it. It pulled the plows and the only 
delays were due to outside causes. We returned to 
defendant’s ranch the next day and went out and 
started the engine and plowed. During that day 
I had Mr. [52—6] Ferguson operate the engine 
probably half of the time. Mr. Ferguson was an 
employee of the defendant. J showed him about 
the oiling, about the fuel, how far to open his throttle 
valve, how to start his engine, and told him about 
keeping it up and different things to do, explaining 
the mechanical construction to some extent, but more 
especially the operating. We remained until half- 
past four or five o’clock. That was our second day, 
and we wanted to get into Los Angeles. I asked 
Nelson whether he thought he would have any 
trouble with the engine, and if he thought he could 
operate it all right, and he turned to Ferguson and 
asked Ferguson if he thought he understood it all 
right, and he said he did, and he says, ‘‘AII right,”’ 
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and we bid him good-bye and got into the machine 
and went. He seemed to be satisfied with the oper- 
ation up to that time. I cannot tell his exact words, 
but remember the substance of what he said. I 
asked him if we could go off with the machine when 
we were ready to go, and told him that we did not 
think he would have any trouble with the machine, 
and he said he guess not, and he turned and asked 
Ferguson if he could handle it, and Ferguson said 
that he thought he could unless something new came 
up, and then Nelson told me it would be all right, 
that we could go. [53—7] 

I know what bands or extensions on the wheels 
are. They are a necessary part of the engine only 
on very loose ground and were not necessary for 
the operation of the machine itself, only to hold the 
machine up and hold it from slipping. 


Cross-examination. 

I, myself, said to Mr. Nelson that if we were go- 
ing to plow in that loose stuff on the hills that L 
believed the extensions would be a good thing. They 
were about 16 inches wide. I did not tell Nelson 
that we would have to hurry to Los Angeles to get 
an order off by telegraph to get them into a car that 
was about to be shipped, and did not hear any such 
conversation. I did not tell him that the company 
would furnish them. It had been raining some 
before we got there. We got into mud so bad we 
had to get rails and bars to stuff under the wheels. 
I was running the engine which worked all right. I 
had told Nelson that the wet part of the ranch would 
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need those extensions in order to complete the ma- 
chine or do the work; that I thought that would help. 
The first day that we started the machine we were 
working on a forty-acre piece and went a little more 
than once around in the forenoon, making several 
stops. When I say the engine worked all right, I 
mean that the engine ran up to speed. J never made 
any test at any time to show the mileage the machine 
was accomplishing or the exact distance it was mak- 
ing in any definite length of time. I had demon- 
strated with that tractor several times, but not in a 
field. This was the only one I had ever tested in the 
field. 

I never saw a 30-60 tractor with plows attached 
being operated before that time. This was the first 
engine that I had anything to do with of this par- 
ticular type and power that they had ever shipped 
out from the establishment. We moved to another 
field in the afternoon, but I don’t [54—8] re- 
member whether we made a circuit or not that day. 
We got into mud and into loose sand on a hillside 
and had quite a little trouble getting out, and used 
brush and cactus under the wheels to try to get them 
over that place. I think we got clear around, but 
I am not sure, that day. 

The COURT.—When do you claim, Judge Collier, 
that notice was given to plaintiff that this engine 
was inadequate for the work the defendant wanted 
it to do? 

Mr. COLLIER.—Our testimony will show that it 
was that very same day. 
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The COURT.—That is your position? 

Mr. COLLIER.—Certainly. 

That is the very first attempt they were making, 
and before they got away from there this extension 
was to be sent for to keep that on the ground and 
the pleadings practically so allege. 

The witnesss further testified as follows: I put 
the extensions on the engines about six weeks later. 
On the second field we had three plows part of the 
time, and on the second day we dropped one plow. 
These details are not very fresh in my memory. 
The reason we gave to Mr. Nelson for going away 
was in order to get back to the city and get on some 
other job. In making the trip from Alessandro 
to the Nelson house we stopped twice; about fifteen 
minutes the first time and about five minutes the 
second. It took us pretty close to five hours to go 
that eight miles on the road. 

Redirect Examination. 

On the soft ground the weight of the engine alone 
would go down three or four inches without plowing, 
and with the plows behind the wheels would spin. 


Recross-examination. 

The machine in running from [55—9] Ales- 
sandro to the house was run most of the time on the 
high gear, and it is supposed to go faster on the high 
than on the low gear. 


[Testimony of R. S. Ferguson, for Plaintiff. ] 
R. S. FERGUSON, a witness for plaintiff, testi- 
fied as follows: 
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I have been employed by the defendant, and 
was working for him in March, 1912, until 
June of that year. The engine in question was 
used by us all day of the third of April. I was 
present when McDearmon and Reuland left that 
evening and heard some conversation. They asked 
Nelson if he thought he could get along all right, 
and he asked me if I thought he could run it, and 
I thought he could unless something turned up that 
I did not know anything about. Nelson then said 
to them, ‘‘All right,’’ addressing his remarks to 
Reuland and McDearmon, and they told him they 
guessed they would go. After they left and until 
June sometime, during which time I worked for Nel- 
son we plowed about six or seven hundred acres 
of land except some washes, the amount of which I 
do not know. He used horses all the time on other 
lands, but I don’t know how much was plowed by the 
horses. 

Cross-examination. ; 

Just before McDearmon and Reuland left on the 
afternoon of the second day, I saw Nelson and Reu- 
land talking together on the corner, but did not hear 
what they said. I did not hear them talking about 
any extensions on the bull wheels. I heard Nelson 
say something about putting extensions on. He told 
me. 

The machine broke after we had gone about half 
of a quarter after Reuland and McDearmon went 
away. The gear shaft broke and after two or three 
days McDearmon fixed it. Then the differential 
shaft broke and it took two or three [56—10, 11] 
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days to fix that. It broke again and we had to stop, 
and it was probably a week before that shaft came 
back. There were some new bands put on at the 
time that the new shaft was sent out to take the place 
of the broken one. While the machine was idle 
waiting for these things I was plowing with horses. 
While the plows were in operation, and when the 
tractor was not in the mud and was moving over the 
ground it did not make the same time that the Inter- 
national made upon which I worked before. The 
bull wheels of the machine settled into the ground 
and made quite a furrow across the second piece that 
we worked on, and that continued during the two 
days that they were there. After the land got in 
better condition I don’t know as I made any better 
time than when the ground was wet. 


Redirect Examination. 

I heard the talk between Nelson and McDearmon 
just before they left, but did not hear them talking 
off to one side. After the new steel shaft was put in 
the engine it worked all right, and the only trouble 
IT had with it was with the batteries, and after I got 
a new shaft I did not have any more serious trouble, 
and most of the plowing done with the engine during 
the time I was there was done after the last steel 
shaft was put in. 


Recross-examination, by Mr. COLLIER, for 
Defendant. 
While I was operating that machine it never trav- 
eled and plowed under any conditions that I used it 
over a mile and a quarter an hour. 
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Objected to by plaintiff because incompetent, ir- 
relevant and immaterial. 

Objection overruled. Plaintiff excepts upon the 
ground that same is incompetent, irrelevant and im- 
material. [57—12] 

Exception taken and allowed. 

Statement by counsel for plaintiff that the notes 
provide for an attorney’s fee of 10% and an offer 
made to introduce testimony as to the work done by 
the attorneys. 

The Court inquired if there was any controversy 
as to the fee and counsel for defendant stated they 
were Satisfied with a fee of 10%, and the Court stated 
that this would be ordered by the Court, if judgment 
rendered for plaintiff. 


[Testimony of Henry Reuland, for Plaintiff. | 

HENRY REULAND, a witness called by plaintiff, 
testified as follows: 

IT am employed by Fairbanks, Morse & Company, 
and am acquainted with the defendant and am a 
brother of the witness who testified this morning. 
My name is on the contract and I arranged the sale 
of this engine. I do not know of any steps ever 
being taken by defendant to load the engine on the 
cars for the purpose of returning it to Fairbanks, 
Morse & Company, and the defendant never made 
our men any offer to load the same on board the cars. 

I saw the defendant the first week in June, 1912, 
and had a conversation with him in regard to the 
engine, and he stated that she was a dandy. ‘‘You 
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ean’t have her back if you want her.’’ He said this 
in his back yard at Moreno. 


Cross-examination. 

Witness is handed a folder or circular by counsel 
for defendant entitled on the front page, ‘‘Fair- 
banks, Morse & Company, 30-60 Horse-Power Oil 
Tractor,’’ and asked whether he used this circular in 
the negotiations to which he answered that he did. 
[58—13] 


[Testimony of Frank J. Reuland, for Plaintiff 
(Recalled). ] 

FRANK J. REULAND, recalled, testified as fol- 
lows: 

As a mechanic and engineer, I have had fifteen 
years’ experience, both in operating and in superin- 
tending work, and know the action of distillate as a 
fuel, and know what is required as to oil and water 
and am familiar with the speeds and how they are 
regulated by the gears, and know the horse-power 
of an engine like the one in controversy and how the 
same is determined, and know that the engine which 
was delivered to Mr. Nelson was the engine specified 
in the contract as being a 30-60 horse-power Fair- 
banks-Morse oil tractor. I know how much land the 
defendant had to plow and the conditions of the soil 
and of the efficiency of the engine, and the engine 
was capable of plowing the thousand acres which he 
told us he had to plow. 

This engine, if pulling plows enough to plow a 
strip fifteen feet wide, would plow at the rate of fifty 
acres per day of 24 hours, and there are 44,560 square 
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feet in an acre. It would amount to 43 acres per day 
plowing a strip 12 feet wide. 


Cross-examination. 

I don’t know that there were any evidences of 
either 43 or 50 acres having been plowed during the 
first day that we worked in the field, or the second 
day. My estimate of what could be plowed is made 
under ordinarily good conditions traveling one and 
three-quarters on the low gear and two and one-half 
miles on the high gear, and either gear suitable to 
operate it. I couldn’t swear that the engine out 
there ever went as high as a mile and three-quarters 
in an hour because I didn’t have a speedometer or 
anything to indicate the exact mileage in that way. I 
couldn’t say that I ever [59—14] saw it on that 
land go any faster than a mile and a quarter an hour 
when it was trying to plow. I never timed it or had 
any specified distances. I don’t know who ordered 
the bands or extensions; that is out of my jurisdic- 
tion. The weight given in the shipping receipt of 
this implement is 28,400 pounds. 

The engine did not sink in the ground any more 
than ordinary, and I had not come to the conclusion 
that the engine in order to do that work had to have 
16-inch extensions on each bull wheel and I did not 
suggest this to Mr. Nelson, or that we would send 
for them, and did not tell him that we had to leave in 
order to get in and get a telegram to Chicago to get 
them. 
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[Testimony of J. M. Nelson, in His Own Behalf. | 

J.M. NELSON, the defendant, sworn on behalf of 
the defense, testified as follows: 

I reside in Riverside County. In buying this en- 
gine, I negotiated with Henry Reuland. 

Q. I show you a circular marked exhibit ‘‘A’’ for 
identification. Did he use that document in connec- 
tion with the negotiation? 

Objected to as incompetent, irrelevant and imma- 
terial and because no claim in the pleadings that 
there were any misrepresentations. 

The COURT.—The question is what were the 
needs, and was the engine capable of doing that 
work. J am not inclined to shut out any testimony, 
but would give it no weight if I find it is not com- 
petent. 

Objection overruled. Exception. [60—15] 

Witness identifies circular as the one used. 

And testifies that he expected to summer-fallow 
fifteen hundred acres, or a little better, which should 
be done as near after January Ist, as possible. 
Should be done by May ist or before. I wanted the 
tractor for drawing a combined harvester as well as 
plowing. I expected to run the engine night and 
day in order to get the land plowed before the mois- 
ture got down. ‘The first day we pulled the machine 
out into a forty acre field where my man had taken 
some plows; six-gang plows, and three of them, with 
eight inch shares. It was a little after nine when we 
got started, and a little after half-past twelve when 
we got around the forty acre field, having traveled 
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about one mile. The ground was wet and we had to 
pull around into the street to get around a wet place. 
There had been about an inch and a half to two inches 
of rain. The bull wheels made deep impressions on 
the land, perhaps from four to six inches deep. IL 
called Reuland’s attention to it, and he said we could 
overcome that by putting extensions on. He said 
there were twelve, fourteen and sixteen inch exten- 
sions, and said, ‘‘We will get the weights.’’ Said they 
would hold the engine up off the ground and would 
give it tractive power, because the engine going 
down into the dirt could not go as fast as it could the 
other way. We went to another field in the after- 
noon and made one and a half miles with the tractor; 
part of the time with the plows jacked up with their 
rear ends out of the ground as far as possible. It 
took us about two hours to go the mile and a half. 
The soil was sandy on the east end and on the west 
end it was a black heavy loam. The sandy soil is 
tillable soil. The next [61—16] day we found 
we had to drop one six gang plow and work the rest 
of the day with two six gang plows, using two gangs 
with six shares each would give a strip eight feet 
wide. We were cutting a 180 field in two, going up 
about a two per cent grade. We found that the en- 
gine slipped some and backed up, and we would 
throw stones under or a cactus and that sort of thing, 
and then we dropped one of the plows. We had a 
great deal of trouble on the second round with the 
engine going down into the dirt from four to ten 
inches in the sand. This sandy land is tillable and 
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has raised crops. The next day the tractor traveled 
from five and a half to six miles and in that distance 
we plowed about eight acres. On the first field of 
forty acres the first day we had plowed about an acre 
and a half. That evening, and about the time we 
quit operating on the last day, I had some conversa- 
tion with Reuland at the northwest corner of the 
field. I went out to his automobile and he said they 
were going to leave. 

I said to him, ‘‘ You mean that you are going, but 
you are going to leave Mac,’”’ and he said that he 
would have to take Mae back to do some work on a 
ninety horse plant somewhere, and that he had to 
get home in order to telegraph to the factory where 
they make these extensions to get them on a car that 
they were loading so that the extensions could be 
gotten out here without any delay to be put on this 
tractor engine to hold it up on the ground so it could 
do the proper work it was sold to me to do. We had 
some further talk when we got back to the tractor. 

Q. What was said then? 

A. He said something about; he told McDearmon. 
He asked him if Ferguson could run it and Ferguson 
said something to me about running it and I did to 
him. [62—17] 

Q. Do you remember what you said? 

A. I asked Ferguson if he thought he understood 
how to run the machine, and he said he did, so they 
started up and McDearmon started the machine up. 

Q. Was there anything said about your acceptance 
of it? 
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A. Nothing said about my accepting the machine. 
This was about an hour after he told me they must 
hurry off. 

The extensions came. J never wrote any letters 
or made any order in regard to them. McDearmon 
put them on. It was a little after four o’clock on 
the evening of April 3d, about 4:30 when they left. 
Reuland showed to me by putting on those exten- 
sions, measuring on his automobile head about how 
far it would be and that would give the wheels so 
much more bearing on the ground that they would 
have more tractive power so the engine could make 
better progress, and during this conversation he 
complained about my plows and said I should have 
disc plows. I did not buy any dise plows until later. 
From his asking my man if he thought he could run 
it, I understood I was to go ahead and do the best I 
could with the machine until he got the extensions 
there which would be about ten days. They came 
on the 11th of May, I believe. They never de- 
manded pay for them or sent me a bill for them. 
Henry Reuland came to my ranch two or three days 
and looked the engine over where it was standing in 
the field and asked if I would pay the freight if they 
would send the extensions for the wheels, and I told 
him I would pay the freight from Los Angeles. The 
extensions weighed something better than 2400 
pounds, and this was additional to the original 
weight of the machine, which was 28,400 pounds. 
After the men left that night, we operated the engine 
for about twenty minutes when it broke down. One 
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of the boxings broke and the gear casing dropped, 
due to a bolt breaking which holds up [63—18] 
one of the transmission shafts. I sent word to the 
company and they sent a man there to fix the engine. 
On the 16th of April, we began again and used it 
until the 19th, when the differential shaft broke, and 
the company again sent a man to put in a new shaft, 
and they put it in between the 26th and the 29th of 
April. It broke again in about a week and I tele- 
phoned the Company, and on May 10th, they sent a 
man out. The extensions came about that time and 
at the same time they put in a vanadium steel shaft, 
and on May 17th, the engine was ready for use 
again. We ran it over to another field and began 
operating it, but it would not make any better pro- 
gress than it did before, but we continued to use it 
until the 28th of May, when I got some disc plows 
and put them on. Until the extensions were put on 
it made about a mile and a quarter per hour. The 
men went away on the afternoon of the 17th, and 
we continued to operate the machine and its speed 
was 514 revolutions of the wheel per minute ora 
little better than a mile and a quarter on an average. 

Q. What was the speed of that engine as it was 
stated to you in your negotiations? 

Objected to as incompetent, irrelevant and imma- 
terial. 

The COURT.—The objection is overruled. 

Counsel for plaintiff excepted, which said excep- 
tion was taken and allowed. 

A. The engine was told to me to be able to make 
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two miles an hour, plowing with 18 plows, except in 
the worst places, and then it was supposed to go a 
mile and three quarters. (The witness continued:) 
I put on dise plows and attached them to the tractor. 
Mr. Ferguson drove the engine to the field and said 
it would not do any better I went the next morning 
and noticed the action of the machine with the dises 
on and it [64—19] was no better than it was be- 
fore, so far as I could tell by looking at it. They 
gave me to understand that the tractor would have 
plenty and ample power to pull the separator, I hav- 
ing told them the machine would have to travel two 
miles an hour at least. I told him at that time it 
would have to do that work. If the separator does 
not travel that fast or better there is not enough air 
to carry the chaff out and you get grain and straw 
together. I have been harvesting for seven years 
and the least I have ever known a combined harves- 
ter to run was two miles an hour, and in the morning 
it must run faster than that. I so stated to Henry 
Reuland. Up to the time the disc plows were put 
on, the 28th of May, the difference in speed was the 
difference between 524 and 514 revolutions of the 
bull wheels per minute. There was no perceptible 
difference in speed on the ground. I bought the disc 
plows at an expense of $438.00 after they had told 
me I should get them. After they were attached 
Ferguson drove the machine to the field and when 
he came back he said it didn’t do any better. I saw 
them the next morning and it was no better than be- 
fore. I went to the house and telephoned Fairbanks, 
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Morse & Company before noon and asked that they 
send Mr. Reuland to come and see about it, and they 
said he would. I found his card under my door on 
the 13th of June. I saw him there in person on 
Sunday, June 23d. Mr. Reuland was not at my 
ranch the first week in June, and I never had a con- 
versation with him in which I said that the tractor 
was a dandy; ‘‘ You can’t get it back if you want it.”’ 
No such conversation took place at any time. I re- 
ceived a letter dated June 11th from the company 
reading as follows: 


‘‘Los Angeles, Cal. 6/11/12. 
Mr. J. M. Nelson, Moreno, California. 

Dear Sir: We regret that our Mr. Reuland has not 
been able to reach you as yet. From a letter we 
received [65] from him this morning we under- 
stand he has been spending his time around San 
Bernardino and Redlands, but as he contemplates 
spending his time in Perris Valley this week, we 
hope before you receive this letter, he has visited you. 
* * * We sincerely hope our Mr. Reuland will 
be able to suggest a remedy for the magneto, so 
there will be no further trouble from this source. 
Signed—FAITRBANKS-MORSE & COMPANY.” 


Said letter was introduced in evidence as Defend- 
ant’s Exhibit ‘*C.’’ 

Counsel for defendant requested counsel for plain- 
tiff to produce letters written by defendant to plain- 
tiff on June 4th and 7th, pursuant to a demand for 
the production of same made in writing before the 
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trial. Counsel for plaintiff stated that he did not 
have them. 

(Witness continued:) On the 4th of June I wrote 
them and wondered why the engine did not travel 
faster, thinking it did not get the proper explosion 
and combustion, or that the trouble was with the 
magneto. I had telephoned on the 29th of May on the 
4th of June I wrote and complained about the engine 
not making the proper time, and on the 7th of June 
wrote them again, and the answer was that Mr. Reu- 
land would come, or they hoped he would. This was 
after I was trying to work the engine with the new 
dises that they suggested. Up to this time I did 
everything they suggested, even to the expense of 
buying $438.00 worth of plows. I wrote this letter 
dated June 14, 1912, produced by the plaintiff here 
as follows: 

‘Moreno, June 14, 1912. 
Fairbanks-Morse & Company. 

A short time ago I bought three 4-gang disc plows 
in order to do better plowing and make a lighter 
draft for the engine, and have looked for your Mr. 
Reuland to come that he might see it work out. As 
he failed to make his appearance, and [66] as it 
will not make the speed required for our work, I have 
stopped the work, and until it will make two miles 
an hour, with the load I have been drawing, I am 
ready to help load it on the cars according to con- 
tract. I made no complaint heretofore, as your men 
assured me that if I only had disc plows the engine 
would go all O. K. For the first six weeks I was 
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annoyed with breaks and delays. However I could 
overlook this if the engine would make the time it 
was claimed to do without making more than 375 
revolutions aminute. You know also that it is from 
two to three tons heavier than claimed to be. To do 
harvesting successfully the engine must travel two 
miles or more an hour so that the harvester may 
handle the grain; and I want the engine for harvest- 
ing as well as for plowing. 

Yours truly, 

J. M. NELSON.”’ 

(Witness continued:) It had gone from a mile and 
a quarter to a mile and a third by actually measuring 
the revolutions of the wheel. I saw readily that it 
could not pull a harvester, so I refused to do harvest- 
ing jobs. The engine pulls about the same in har- 
vesting as in plowing, that is with 18 plows. 

The witness is handed a circular headed, Fair- 
banks, Morse & Company, 30-60 horse-power oil 
tractor, and his counsel asked him who gave him the 
circular. 

The witness testified as follows: H. J. Reuland 
gave me the circular the latter part of February, 
1912, when we were negotiating about my purchas- 
ing one of these machines. The circular was offered 
in evidence by counsel for defendant. Objected as 
irrelevant, incompetent and immaterial and on the 
ground that these negotiations were had prior to the 
reducing of the contract in writing. 

The COURT.—The objection will be overruled. 
[67] 
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Exception taken by plaintiff and allowed. 

Counsel for defendant offered the circular in evi- 
dence, to which counsel for plaintiff objected, which 
said objection was overruled, and which ruling is now 
assigned as error, and an exception was taken by 
counsel for plaintiff and allowed, and the circular 
offered in evidence as Defendant’s Exhibit ‘‘H.”’ 

I received a letter from the plaintiff dated June 
19th, in reply to my letter of June 14th, and on the 
20th of June I wrote to the plaintiff as follows: 

‘*Moreno, June 20, 1912. 
Fairbanks-Morse & Company, Los Angeles. 

Gentlemen: I have just received your letter of 
June 19th in answer to mine of the 14th inst., and it 
is quite apparent to me that your construction of 
your contract is very different from my understand- 
ing of it. Ido not find any provision in the contract 
which required me to return the machine or offer to 
return it in five days after delivery. I am still will- 
ing to meet any one you may send to Allessandro to 
assist me in loading the engine at that place, and Iam 
willing to pay the freight on it to Los Angeles in 
accordance with my agreement, but as I understand 
your letter of the 19th instant this proposition will 
not be considered by you. If you have changed your 
mind at this time in regard to the matter, and will 
so advise me when your men will be at Allessandro, I 
will be there with the machine and with those neces- 
sary to assist in moving it and prepared to pay the 
freight. Otherwise the machine is subject to your 
order, and you are welcome to take possession of it 
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at any time. The machine has not proved adequate 
for my work and does not come up to the representa- 
tions made to me by your representative at the time 
of the sale. 
Yours very truly, 
J.M. NELSON.” 

Said letter [68] was offered in evidence and 
marked Defendant’s Exhibit ‘*‘H.” 

I received a letter July 3d demanding payment of 
one of my notes, and on July 5th I wrote the plaintiff 
as follows: 

‘*Moreno, California, July 5, 1912. 
Fairbanks-Morse & Company, Los Angeles, Cal. 

Gentlemen: Yours of July 3, 1912, just received 
and contents noted. J refer you to my letter of June 
14, 1912, and when this demand is satisfactorily 
proven by proper test, then I will talk to you in re- 
gard to settlement. Your Mr. Reuland came here 
June 23rd and removed valves, and after two or three 
days returned and put them in, drew the engine to 
the field and said he expected to be back the follow- 
ing Friday or Monday with a man to test it; but at 
this writing I have not heard from him or seen him. 

Yours truly, 
J. M. NELSON.” 

This letter was offered in evidence, marked De- 
fendant’s Exhibit ‘‘J.”’ 

Henry Reuland took some valves away from the 
engine on Monday, June 23d, and the following Wed- 
nesday came back and put them in and promised to 
come back and test that engine satisfactorily to me. 
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He was the last person who came from the company 
in connection with it, and told me that Fairbanks, 
Morse & Company were going to make that engine 
proper. 

Thad a talk with Reuland prior to signing the con- 
tract about a traction engine used in the neighbor- 
hood. It was a Caterpillar. It was in the latter 
part of February. 

@. Did you eall his attention to that machine, and 
what it was doing? 

Objected to as incompetent, irrelevant and imma- 
terial, and made prior to the signing of the written 
contract. [69] 

The COURT.—Suppose it should transpire that 
Reuland, who by the way is an agent of the company, 
suppose it should transpire that they had in a lawful 
way changed the terms of the contract, the evidence 
eannot be excluded as incompetent because the con- 
ract might have been legally changed by a competent 
person. 

Moved that the evidence be stricken out unless con- 
nected, unless defendant shows that the alleged mod- 
ification was made by an authorized agent of the 
plaintiff. 

The COURT.—Motion will be denied. 

To which ruling counsel for plaintiff excepted, and 
which ruling is now assigned as error, and said excep- 
tion being duly taken and allowed. 

A. It was a comparison of what his machine would 
do with what I was acquainted with. I told him that 
machine went at the rate of 35 acres in half a day, 
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or 70 acres in 24 hours. He said, ‘‘If our 30-60 can’t 
plow as much as the Caterpillar, I will give it to 
you.’? The Caterpillar is a 60 horse-power machine. 

Q. Did you rely on his statements as to what that 
machine would accomplish ? 

Objected to as incompetent, irrelevant and imma- 
terial, and a conclusion of the witness. 

The COURT.—It is a conclusion of the witness, 
yet, it is an element of his defense, and the objection 
is overruled, which ruling is assigned as error and 
exception was at the time duly taken and allowed. 

Counsel for plaintiff enlarged the objection so that 
it might appear that the testimony was incompetent 
under the pleadings, which further objection was 
overruled, and which ruling is now assigned as error 
and exceptions were taken at the time and allowed. 
[70] 

A. According to what he showed me in the spec- 
ifications, and the way he represented the machine, I 
expected the machine to do just what he said. 

Moved that the answer be stricken out as not re- 
sponsive. 

The COURT.—Let it go out. 

Q. What did you rely on with reference to—what 
representations? 

The COURT.—I am going to allow all that testi- 
mony to come in, but defendant is assuming a burden 
of proof that the contract does not call for, to which 
ruling counsel for plaintiff excepted at the time, and 
its exception was allowed. 

In my negotiations, I relied upon these representa- 
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tions before signing the contract, the representations 
that it would do so many acres and travel so fast and 
do a certain amount of work. I told Reuland that 
I was purchasing the machine for harvesting also and 
would have to have a machine which would do two 
miles or more an hour. I stated to Reuland that I 
had 1,500 acres to summer fallow. Up to the third 
of May, I plowed 110 acres with this machine, and, 
after the 17th of May, I plowed 280 acres, and after 
I got the disc plows, I plowed 195 acres more, making 
a total of 585 acres up to June, 1913. I had 200 
acres of my own to harvest that season, and had 
enough to harvest for my neighbors to keep me 
going until September. 


Cross-examination. 

The tractor did not travel as Reuland said; it went 
down in the ground, and couldn’t do the work; I 
would have told Frank Reuland the evening of the 
3d of April that I was dissatisfied with the tractor if 
it hadn’t been for the talk about the extensions. He 
led me to believe that the engine would do the work 
when the extensions were on. I continued to operate 
the tractor because they told me to go ahead and do 
the best I could with it. Frank Reuland said, ‘‘Go 
ahead, [71] and doas muchas you can with it; we 
wil get the extensions and put them on.’’ They said 
they were going to make it what they sold it to be. 
I got it to do my work, and if I couldn’t get it done 
when I wanted it done, I did the best I could. If it 
wasn’t summer fallowing, it was fall plowing. Their 
men said if I had the disc plows the engine would 
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do the work. I called the salesman’s attention to the 
road speed given in the circular, and told him I 
wasn’t buying it for road work. Henry Reuland 
said it would plow two miles in the field on the high 
speed and a mile and three-quarters on the low speed. 
I would have told the man to take the machine back 
if he hadn’t said something about the extensions on 
April 3d. He told me the ground was too wet. The 
men left contrary to my wishes. I requested that 
McDearmon be left, but he said he couldn’t, and that 
they would send somebody back when the extensions 
came. McDearmon and Roy Ferguson might have 
heard this conversation if the machine wasn’t run- 
ning. Afterwards we had a talk in the presence of 
McDearmon and Ferguson, and Ferguson said he 
thought he could run the engine. 

After the vanadium steel shaft was put in, I have 
not had any breakage of the shaft, and the engine has 
been all right, so far as the shaft is concerned. I 
knew promptly after repairs were completed on the 
17th of May, that the machine did not make any bet- 
ter speed than it had before. I saw that the engine 
wasn’t going any faster than before. I then bought 
disc plows and got them on in eleven days. You 
can’t do that in five minutes. They were ordered 
shipped to Alessandro, hauled to my ranch, and 
erected in eleven days. I ran it from the 28th of 
May, when I put the disc plows on until the 13th of 
June, plowing with it all the time. I telephoned them 
on the 29th that the engine wouldn’t do what it was 
represented to do; that if they could make the engine 
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satisfactory, I wanted it. [72] 
Redirect Examination. 

I had complained in my telephone message on May 
29th, and in the letter of June 4th and June 7th, and 
on the 14th of June. After the extensions were put 
on they never made a two-day test of it. I requested 
it. I took no steps to cancel the contract until the 
13th of June, when I wrote a letter of that date. 


[ Testimony of Frank Dickerson, for Defendant. | 


FRANK DICKERSON, a witness for defendant, 
testified as follows: 

I wasemployed by J. M. Nelson about May 15th last 
year as night engineer. J saw the engine two or 
three weeks before that when it was broken down. 
Afterwards, when I went to get the job, I saw it in 
operation, and it was going a little better than a mile 
and a quarter with plows attached. After the exten- 
sions were put on, I could see no difference in the 
speed. We would run to midnight Saturday night 
and lay over until midnight Sunday in working. 
Otherwise it would run every night. I tried to run 
it on the high in the field with the plows lots of times, 
and it would choke itself down, and drag its power so 
low that it would miss; it wouldn’t drive it through. 
After the shaft was repaired and the extensions put 
on by McDearmon, he told me that Nelson wanted 
him to stay two or three days, but he had lots of work 
and didn’t see any use of staying. After the disc 
plows were put on there wasn’t much difference. 
Where the disc struck hard ground, and wouldn’t cut 
he got speed up a little, but when it was scratching 
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the ground it wouldn’t run very fast. We plowed 
around a 160-acre field, being less than two miles 
around, on the low gear and made it in an hour and 
three-quarters. I couldn’t run the machine on the 
high. 

Cross-examination. 

I couldn’t estimate the acreage we made because 
every once in a while we would strike a sandy place 
where we couldn’t pull the plow and couldn’t [73] 
pull the engine out, and we would go around those 
places, and we would cut the acreage down a great 
deal. <A Caterpillar engine would not get stuck in a 
place like that. 


Redirect Examination. 

When McDearmon tried to run the machine on the 
high the engine choked itself down, because we 
couldn’t shift our gears to get it out, and McDearmon 
had to get in the machine and pry the gears apart 
so that he could shift it. A combined harvester is 
pulled by the draw-bar of the engine, and the engine 
has to travel at least two miles an hour to do the 
work, and it is better work at two miles and a half. 


[Testimony of C. W. Cell, for Defendant. ] 
C. W. CELL, a witness on behalf of the defendant, 
testified as follows: 


Direct Examination. 

I am an implement dealer; have been in the busi- 
ness two years. Have bought and sold farming im- 
plements and demonstrated the same. I saw this 
tractor before the extensions were put on, operating 
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with plows in the field, and it was making about a 
mile and a quarter an hour. I saw it after the ex- 
tensions were on running without the plows in the 
ground, and it was making about a mile and three- 
fifths with the plows jacked up. I saw it with the 
disc plows attached in operation, and it was making 
about a mile and a quarter per hour. I have timed 
combined harvesters in action and any traction en- 
gine attached to a harvester must run two miles an 
hour or better. 


Cross-examination. 
I sold Mr. Nelson the disc plows that were put 
on the 28th of May. 


Rebuttal Testimony. 


[Testimony of Frank Reuland, for Plaintiff (in 
Rebuttal). | 

FRANK REULAND, a witness for plaintiff, tes- 
tified as follows: 

I heard the defendant’s testimony in relation to the 
conversation on the evening of April 3, 1912, in which 
[74] he stated that I promised to secure for him 
certain extensions on the bull wheels. JI did not make 
any such a promise. I did not refuse to leave Mc- 
Dearmon on the job, stating that he was needed on a 
90 horse-power job somewhere else. I did not state 
to him that I would have to leave for Los Angeles 
that night to telegraph for the extensions. I did 
not promise to have the extensions on his engine 
ready for use within ten days, because that would be 
impossible, the factory being located at Beloit, Wis- 
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consin. I did not state that there was a car al- 
ready loaded at Beloit, ready to be shipped; I have 
no authority from my house to add to the equipment 
furnished to customers. I did not promise the de- 
fendant to return to Los Angeles and endeavor to 
secure these extensions for him. There was no talk 
at that time about extensions on the wheels prevent- 
ing the depressions in the ground. The only talk 
about extensions was whether they would be any ben- 
efit on the sidehills where it was sandy and gravelly. 
I think Nelson first mentioned it. He asked whether 
they would be any improvement. I know extensions 
were put on by my company at the time the vanadium 
steel shaft was put on, May 17th. 


Cross-examination. 

Increase of the weight of the engine without in- 
creasing power reduces the draw-bar pull 100 pounds 
for every added ton of weight. The total draw-bar 
pull of this tractor is 9,000 pounds. 


[Testimony of Henry Reuland, for Plaintiff (in 
Rebuttal). | 

HENRY REULAND, called in rebuttal testified 
as follows: 

I was at the defendant’s place on the 23d of June, 
1912, and replaced certain valves in his engine which 
had become pitted from neglect and lack of oil, and 
needed regrinding. After the valves were replaced, 
the engine worked perfectly. I ran the engine up into 
the field for him over [75] a mile. It worked 
perfectly. I told the defendant the engine was all 
right, and to go ahead and use.it. I never repre- 
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sented to the defendant at any time that the engine, 
pulling two or three gang plows of six shares each 
would make two and a half miles per hour in the high 
gear, or a mile and three-quarters per hour on the 
low gear, and never made any representations as to 
what the engine would do in the field, pulling plows, 
because it would be impossible for anybody to tell 
what the slippage would be. I gave him what the 
eatalogue says, and that is all I know about it. I 
think he told me he wanted to pull a harvester. I 
had no authority from my house to alter or change 
or add to any contract previously entered into with 
customers. 


[Testimony of A. B. Cooks, for Plaintiff (in 
Rebuttal) .] 

A. B. COOKS, called in rebuttal for plaintiff, tes- 
tified as follows: 

I am an implement dealer and am familiar with a 
combined harvester and separator, although I have 
never operated one. I know the mechanism to some 
extent. The speed of the separator must run about 
so many revolutions on certain grain to do proper 
work, and that can be regulated by pulleys on the 
gears on the cylinder. The pulleys must be made to 
correspond. I should think that a harvester operat- 
ing at a speed of one and three-quarters miles per 
hour could have the gears and pulleys so adjusted as 
to make the separator operate efficiently. 

It would seem to me that if you were going to re- 
duce the speed of your machine your threshing ma- 
chine is not going the proper speed. J am not fam- 
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liar with the combined machine. What I am 
familiar with is a stationary machine, and the regula- 
tion I have been speaking of was done on a_ [76] 
stationary machine and not on a machine in motion. 
Iam not familiar with a harvester in motion or with 
the method of regulating a combined harvester in 
action. 

[ Testimony of Henry Reuland, for Plaintiff 
(Recalled in Rebuttal). | 


HENRY REULAND, being recalled, testified: 

I am the agent who made this sale to the defend- 
ant. J never made any representations to him prior 
to the sale that this engine pulling plows in the field 
would make a speed of two and one-half miles per 
hour. 


[Testimony of O. L. Stengel, for Plaintiff (in 
Rebuttal). ] 

O. L. STENGEL, called on behalf of the plaintiff, 
testified as follows: 

I am assistant to the manager of Fairbanks, Morse 
& Company. I know that there was a 30-60 tractor 
sold to Mr. Nelson. I ordered extensions put on 
this machine somewhere after the 5th of April by 
request of Henry Reuland. 


[Testimony of Frank Reuland, for Plaintiff (in 
Rebuttal). ] 
FRANK REULAND, called in rebuttal, testified 
as follows: 
T never made any representations to the defend- 
ant as to what the engine would do in the field as to 
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speed. Speed was never mentioned. I never dem- 
onstrated to the defendant on my automobile head 
about the width of the extensions, or that the engine 
would make any better progress with extensions. 

There being no further testimony, the case was 
closed, and counsel proceeded with the argument. 
[77] 

Assignments of Error. 

Counsel for plaintiff now assigns the following 
errors of law: 

I. 

The Court erred in finding for defendant, because 

(a) The evidence produced was insufficient to jus- 
tify the findings and judgment of the Court. 

(b) The findings of the Court are contrary to the 
evidence and not supported by the testimony. 

(c) The judgment is not supported by the find- 
ings, and is contrary to the evidence. 

(d) The judgment is against the law. 

JO, 

The Court erred in permitting testimony permit- 
ting the alteration of a written contract made by the 
patties, said ruling being contrary to the statutes of 
the State of California. 

JUKE 

The court erred in finding that there was a breach 
of warranty by plaintiff as to the covenants of the 
written contract upon which the action was based. 

IV. 
The Court erred in finding that the plaintiff did 
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not comply in all respects upon its part with said 
contract. 
Na 

The Court erred in finding that plaintiff repre- 
sented to defendant that the engine could be made 
adequate by the addition of extensions upon the 
drive-wheels thereof. [78] 

NA 

The Court erred in finding that the plaintiff 
represented to the defendant that a different kind of 
a plow was necessary to be used to make the engine 
adequate for defendant’s work. 

Vai 

The Court erred in finding that plaintiff, by its con- 
duct and representation waived the right to require 
defendant to decide on or before the fifth day from 
the beginning of the operation of the engine whether 
the same complied with his requirements. 

VII. 

The Court erred in finding that because of the 
breach of warranty by plaintiff, the obligation of 
defendant upon the promissory notes given became 
null and void. 

Ie 

The Court erred in rendering judgment against 

plaintiff and in favor of defendant for costs of suit. 
xX. 

The Court erred in permitting testimony of oral 
representations prior to the execution and delivery 
of the written contract. 

x, 
The Court erred in permitting testimony of a mod- 
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ification of the written contract by an agent who had 
no authority in that behalf. 
TL 

The Court erred in permitting the introduction of 
oral testimony to alter or modify the terms of the 
written contract made by the parties. [79] 

WHEREFORE, because the foregoing evidence 
and testimony, rulings and exceptions do not appear 
of record, I, the undersigned, the Judge who tried 
said action, have, on due notice and after a hearing 
upon the proposed bill of exceptions and the amend- 
ments thereto, settled, allowed and signed this en- 
grossed bill of exceptions to the end that the same 
may be madea part of the record herein, this 10th day 
of January, A. D. 1914, and I certify that so much 
of said testimony as appears herein in the form of 
question and answer so appears with my consent be- 
cause I deemed it material that it should so appear. 

OLIN WELLBORN, 
Judge of the U.S. District Court. 

[Endorsed]: 183. At Law—Civil. In the Dis- 
trict Court of the United States, in and for the 
Southern District of California, Southern Division, 
Sitting at Los Angeles. Fairbanks, Morse & Com- 
pany, a Corporation, Plaintiff, vs. J. M. Nelson, De- 
fendant. Engrossed Bill of Exceptions. Filed Jan. 
10,1914. Wm. M. Van Dyke, Clerk. By R.S. Zim- 
merman, Deputy Clerk. Stutsman & Stutsman 903 
California Bldg., 2d and Broadway, Main 3903, 
A-1543, Attorneys for Plaintiff. [80] 
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[Plaintiff’s Exhibit ‘‘A’’—Articles of Incorporation 
of Fairbanks, Morse & Co. | 
STATE OF ILLINOIS. 
DEPARTMENT OF STATE. 
CORNELIUS J. DOYLE, Secretary of State. 


TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

I, CORNELIUS J. DOYLE, Secretary of State of 
the State of Illinois, do hereby certify that the fol- 
lowing and hereto attached is a true copy of Articles 
of Incorporation of Fairbanks, Morse & Co., the orig- 
inal of which is now on file and a matter of record 
in this office. 

IN TESTIMONY WHEREOF, I hereto set my 
hand and cause to be affixed the great Seal of State. 

Done at the City of Springfield, this 24th day of 
August, A. D. 1912. 

(Seal) C. J. DOYLE, 

Secretary of State. [81] 
State of Illinois, 
Cook County,—-ss. 

We, whose names are hereunto affixed, Charles H. 
Morse, C. A. Sharpe, and W. E. Miller, propose to 
form a corporation under an Act of the State of Illi- 
nois entitled ‘‘An Act concerning corporations’’ ap- 
proved April 18th, 1872, and all acts amendatory 
thereof; and make the following statement as to 
such proposition: 

1. The name of the proposed corporation shall be 
‘*Hairbanks, Morse & Co.”’ 
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2. The object for which the corporation is to be 
formed is for the purpose of manufacturing and to 
manufacture scales and all kinds of weighing instru- 
ments and apparatus and any and all machines, 
machinery, tools, instruments and other manufac- 
ture made in whole or in part from iron, brass and 
other metals, and wood and other materials; and for 
buying and selling the same, and for carrying on 
such other business as shall be appropriate and 
necessary in connection therewith or incidental 
thereto; also to engage in the manufacture, impor- 
tation, exporting, buying and selling of, and trading 
in, goods, wares, merchandise and commodities, 
either upon commission or otherwise; and generally 
to transact all business necessary or incidental 
thereto or connected therewith. 

3. Its capital stock shall be one million dollars 
($1,000,000). 

4, The amount of each share shall be one hundred 
dollars ($100.00). 

5. ‘The number of shares of which such stock shall 
consist shall be ten thousand ($10,000). 

6. The location of its principal office shall be in 
the city of Chicago, in the county of Cook and State 
of Illinois. [82] 

7. The duration of the corporation shall be 
ninety-nine (99) years. 

CHARLES H. MORSE. (Seal) 
C. A. SHARPE. (Seal) 
W. E. MILLER. (Seal) 
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State of [linois, 
Cook County,—-ss. 

I, William A. Pureell, a notary public in and for 
said Cook County, in the State aforesaid, do hereby 
certify that Charles H. Morse, C. A. Sharpe and W. 
EK. Miller, personally known to me to be the same per- 
sons whose names are subscribed to the foregoing 
instrument, appeared before me this day in person 
and acknowledged that they signed, sealed and de- 
livered the said instrument as their free and volun- 
tary act, for the uses and purposes therein set forth. 

Given under my hand and notarial seal, this 16th 
day of June, 1891. 

[Seal] WILLIAM A. PURCELL, 

Notary Public. 


FILED 
JUNE 
lee 
1891. 
I. N. PEARSON, 
Sec’y of State. [83] 


STATE OF ILLINOIS. 
DEPARTMENT OF STATE. 
ISAAC N. PEARSON, Secretary of State. 
TO ALL TO WHOM THESE PRESENTS SHALL 
COME—GREETING: 

Whereas, It being proposed by the persons herein- 
after named to form a corporation under an Act of 
the General Assembly of the State of Llinois, enti- 
tled ‘‘An Act Concerning Corporations,’’ approved 
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April 18, 1872, in force July 1, 1872, and the amend- 
ments thereto, the object and purposes of which cor- 
poration are set forth in a statement duly signed and 
acknowledged. according to law, and this day filed in 
the office of the Secretary of State. 

NOW, THEREFORE, I, ISAAC N. PEARSON, 
Secretary of State of the State of Illinois, by virtue 
of the power vested in and the duties imposed upon 
me by law, do hereby authorize, empower, and license 

CHARLES H. MORSE 

C. A. SHARPE, and 

W. E. MILLER 
the persons whose names are signed to the before 
mentioned statement, as Commissioners to open 
books for subscription to the Capital stock of said 
FAIRBANKS, MORSE & CO. such being the name 
of the proposed corporation, as contained in the 
statement, at such times and places as the said Com- 
missioners may determine. 

IN TESTIMONY WHEREOF, I hereunto set my 
hand and cause to be affixed the Great Seal of State. 

Done at the City of Springfield, this 17th [84] 
day of June, A. D. 1891, and of the Independence of 
the United States the one hundred and 15th. 

(Seal) I. N. PEARSON, 

Secretary of State. 
TO ISAAC N. PEARSON, 
Secretary of State of the State of Illinois: 

The Commissioners, duly authorized to open 
Books of Subscription to the Capital stock of 

FAIRBANKS, MORSE & CO. 
pursuant to license heretofore issued, bearing date 
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the 17th day of June, A. D. 1891, do hereby report 
that they opened books of Subscription to the Cap- 
ital Stock of said Company, and that the said Stock 
was fully subscribed; that the following is a true 
copy of such subscription, viz.: 

We, the undersigned, hereby severally subscribe 
for the number of shares set opposite our respective 
names, to the Capital Stock of 

FAIRBANKS, MORSE & CO. 
and we severally agree to pay the said Company, for 
each share, the sum of one hundred Dollars. ($100 ) 


NAME. SHARES. AMOUNT. 
CHARLES H. MORSE........ 5000 $500,000.00 
Wil. P, FAIRBANIGS........7 4997 499,700.00 
Oe Weis a Lit doles Up eee 1 100.00 
EDWARD REITER....... ... V 100.00 
Weave. ....22... ae 1 100.00 
[85] 


That on the twenty-ninth day of June, A. D. 1891, 
at the office of Fairbanks, Morse & Co., 160 Lake St. 
Chicago, Illinois, at the hour of 11 0’clock A. M., they 
convened a meeting of the subscribers aforesaid pur- 
suant to notice required by law, which said notice 
was deposited in the postoffice property addressed to 
each subscriber, ten days before the time fixed therein, 
a copy of which said notice is as follows, to wit: 

To William P. Fairbanks, Charles H. Morse, C. A. 
Sharpe, W. E. Miller and Edward Reiter. 

You are hereby notified that the Capital Stock of 

FAIRBANKS, MORSE & CO. 
has been fully subscribed, and that a meeting of the 
subscribers of such stock will be held at the office of 
Fairbanks, Morse & Co. 160 Lake Street, Chicago, 
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Illinois on the 29th day of June, A. D. 1891, at 11 
o’clock, A. M. for the purpose of electing a Board of 
Directors for said Company and for the transaction 
of such other business as may be deemed necessary: 
Signed, CHARLES H. MORSH, 
C. A. SHARPE. 
W. E. MILLER. 

That said subscribers met at the time and place in 
said notice specified, and proceeded to elect Directors 
and that the following persons were duly elected for 
the term of one year, viz.: 

CHARLES H. MORSE. 

WILLIAM P. FAIRBANKS. 

C. A. SHARPE. 

EDWARD REITER. 

W. E. MILLER. 
CHARLES H. MORSE, 
C. A. SHARPE, 
W. E. MILLER, 

Commissioners. [86] 
STATE OF ILLINOIS. 

DEPARTMENT OF STATE. 

ISAAC N. PEARSON, Secretary of State. 
TO ALL TO WHOM THESE PRESENTS SHALL 

COME—GREETING: 

Whereas, a Statement, duly signed and acknowl- 
edged, has been filed in the office of the Secretary of 
State, on the 17th day of June, A. D. 1891, for the 
organization of the 

FAIRBANKS, MORSE & CO. 
under and in accordance with the provisions of ‘‘AN 
ACT CONCERNING CORPORATIONS,” approved 
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April 18, 1872, and in force July 1, 1872, and all acts 
amendatory thereof, a copy of which statement is 
hereto attached; 

And whereas, a LICENSE having been issued to 
CHARLES H. MORSE, C. A. SHARPE AND W. E. 
MILLER, as Commissioners to open books for sub- 
scription to the Capital Stock of said Company: 

And Whereas, the said Commissioners have, on the 
30th day of June, A. D. 1891, filed in the office of the 
Secretary of State a report of their proceedings 
under the said License, a copy of which report is 
hereunto attached. 

NOW, THEREFORE, I, ISAAC N. PEARSON, 
Secretary of State of the State of [linois, by virtue 
of the powers vested in me by law, do hereby certify 
that the said 

FATRBANKS, MORSE & CO. is a legally organ- 
ized corporation under the laws of this State. 

IN TESTIMONY WHEREOF, I hereunto set my 
hand and cause to be affixed the Great Seal of State. 

Done at the City of Springfield, this 30th day of 
June, A. D.1891,and [87] of the Independence of 
the United States the one hundred and 15th. 

[Seal] I. N. PEARSON, 

Secretary of State. 
State of Illinois, 
County of Cook,—ss. 

I, FRANK M. BOUGHEY, do hereby certify that 
I am Secretary of Fairbanks, Morse & Co., a Corpo- 
ration duly organized under the laws of the State of 
Illinois, and that as such Secretary I have charge and 
custody of all the incorporation papers of said Fair- 
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banks, Morse & Co., and of its original charter, and 
I further certify as such Secretary that the foregoing 
Articles of Incorporation of Fairbanks, Morse & 
Company, certified by the Secretary of State of the 
State of Illinois, are true copies of the Articles of In- 
corporation and Charter of said Fairbanks, Morse & 
Co., in my custody as such Secretary, including copy 
of the application for license, copy of license issued 
by the Secretary of State of the State of Illinois, on 
June 17, 1891, to receive subscriptions to the capital 
stock, copy of the report of the Commissioners as 
licensed to receive subscriptions to the capital stock 
of the Company and a copy of the charter of said 
Fairbanks, Morse & Co., issued on the 30th day of 
June, 1891, and I further certify that said Articles 
of Incorporation, of which the foregoing are true 
copies, are in entire accordance with the laws of the 
State of linois, and that the foregoing Articles of 
Incorporation constitute the charter of said Fair- 
banks, Morse & Co., a corporation. 

WITNESS my hand and seal of said Fairbanks, 
Morse & Co., at Chicago, Illinois, this 6th day of 
March, A. D. 1918. 

[Seal] F. M. BOUGHEY, 

Secretary. 


[Endorsed]: 183—Civil. Fairbanks, Morse, ete. 


vs. J. M. Nelson. Plaintiff’s Exhibit ‘‘A.”’ Filed 
Mar. 19, 1918. Wm. M. Van Dyke, Clerk. [88] 
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[Plaintiff’s Exhibit ‘‘B’’—Contract, Dated March 
29, 1912, Fairbanks, Morse & Co.—J. M. Nelson. ] 


FAIRBANKS-MORSE GAS AND GASOLINE 
ENGINES. 
Los Angeles, Cal., Mar. 25, 1912. 19 
Mr. J. M. Nelson, 
Moreno, Cal. 
Dear Sir:— 

We hereby propose to furnish one 60 H. P. 
(actual) Fairbanks—Morse Oil Tractor, F. O. B. 
Alessandro, Cal. 

This engine has been tested at our factory at 
Beloit, Wis., with a break test and ‘‘Fairbanks”’ 
scale and over 60 actual horse-power developed. 

With this engine we furnish one...... pulley; one 
galvanized steel supply tank, with necessary pipe 
and fittings to connect tank; exhaust pipe and fit- 
tings; one electric ignitor and battery; necessary 
wrenches and oil can; and with each Fairbanks, 
Morse horizontal engine, over 8 H. P., we furnish our 

The bearings of this engine are of brass and 
phosphor brengze, 2nd the crank shaft and connect- 
ing rod of forged steel. The valves are water jack- 
eted. 

We guarantee this engine and all other machinery 
furnished hereunder to be made of good material and 
in a workmanlike manner, and if any part of said en- 
gine or machinery shows defective material or work- 
manship within one year, we agree to furnish a new 
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part free of cost to replace such defective part, but we 
assume no liability for, nor will we be responsible for 
damages or delays caused by such defective material 
or workmanship, nor will we make any allowance for 
repairs or alterations made by others, unless same 
are made with our written consent. 

With the above engine we also propose to furnish: 
Above engine is sold with the understanding that it 
proves adequate for your work. For the purpose of 
testing out engine we agree to furnish a competent 
man for 2 days within 10 days of [89] receipt of 
engine at Alessandro. This man to operate and 
demonstrate the engine regular working hours dur- 
ing his stay on your place. On or before the 5th day 
you agree to decide whether engine complies with 
your requirements or not. If you find engine is not 
sufficient for your needs, you agree to give our men 
all necessary assistance loading the engine at Ales- 
sandro, pay freight on same to Los Angeles, and this 
contract becomes void. 

The price of above machinery is $3600.00 Thirty 
Peeemumdned ...... 2.1... ec eee Dollars, 
payable in gold coin at the office of Fairbanks, Morse 
& Company, Los Angeles, California, which sum said 
J. M. Nelson agrees and promises to pay as follows: 

$1200.00 cash on or before June 25, 1912 — 

Hepe00 ** ss SS ‘Mar. 25,1913 — 3 
mgego « « * Mar, 25, 1994 ie 

All deferred payments to be evidenced by promis- 
sory notes dated Mar. 25, 1912, bearing seven per 
cent interest per annum and if each and every pay- 
ment is not made when due as above provided, then 
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the entire amount, together with interest, shall im- 
mediately become due and payable at our option. 
You agree to pay all attorneys’ fees and expenses in- 
curred by us in the collection thereof, whether suit 
is filed or not. 

The title and right of possession to the property 
furnished under this agreement shall remain in Fair- 
banks, Morse & Company until all payments here- 
under (including deferred payments and any notes, 
judgments or renewals thereof, if any) shall have 
been fully made in U.S. gold coin and the machinery 
and equipment herein described shall remain the per- 
sonal property of Fairbanks, Morse & Company, 
whatever may be its mode of attachment to realty or 
otherwise, until fully paid for in U.S. gold coin and 
upon failure to make payments (or any [90] of 
them) as herein provided, we may retain any and 
all payments which may have been made as liqui- 
dated damages and may deny the use of said prop- 
erty or any part thereof and be free to enter the 
premises where said machinery or equipment may be 
located, and to remove the same as our property 
without process of law and without prejudice to any 
further claims on account of damages which we may 
suffer from any cause, and we shall not be liable in 
any action at law or in equity for removing our prop- 
erty hereunder. 

It is agreed that upon acceptance of this proposal 
we will make delivery of above machinery without 
unnecessary delays, and that the purchaser will re- 
ceive the property herein specified in accordance with 
the terms of this contract, and shall become respon- 
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sible therefor after its delivery at the point desig- 
nated herein. The purchaser also agrees to make 
good any loss to Fairbanks-Morse & Company occa- 
sioned by fire or any other cause after delivery at the 
point designated herein, and until the full amount 
herein agreed upon has been paid. 

It is understood that we shall not be held respon- 
sible for any delay in delivery or loss occasioned 
thereby which shall be caused by fire, strikes, non- 
receipt of material required, delays in transit, or any 
other cause beyond our control; also that the accept- 
ance of apparatus by purchaser shall constitute a 
waiver of all claims for damages or loss occasioned 
by any delay which may have occurred. 

Cancellation of this contract may be accepted by us 
under conditions satisfactory to us, in which case 
Purchaser agrees to pay not less than twenty per 
cent of contract price. 

It is understood that this contract is the only one 
existing between the parties hereto, and that all com- 
munications or [91] understandings, either ver- 
bal or written, contrary to this proposal and specifi- 
cations, are hereby withdrawn and annulled. 

This contract is subject to the written approval of 
the Agent of Fairbanks, Morse & Company at Los 
Angeles, California, and when so approved shall im- 
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mediately become binding on all parties hereto. 
Respectfully submitted, 
FATRBANKS, MORSE & CO. 
By H. J. REULAND. 


Approved: C. KNAGENHELM. 
Accepted : 


J.M. NELSON. 
References: 
O. K.—MEYER 
DILLE. 


[Endorsed]: Contract. No. With J. M. Nelson. 
Moreno. Engine No. 60 HP. Tractor. Price, 
$3,600.00. 

Date 3/25/12 
PSIG Oe 6 ss 


oer eee eee eve ee © eB eo Bw © 
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Ul ies, ees 
Hreeted by*.....4... 
(m) 

183—Civil. Fairbanks, Morse & C. vs. J. M. Nel- 
son. Plff’s. Hxhibit “B.’? Filed Mar. 19, 1913. 
Wm. M. Van Dyke, Clerk. [92] 
[Plaintiff’s Exhibit ‘‘C’’—Note of J. M. Nelson, 


Dated March 25, 1912. ] 
19476. 
$1200.00. No. 1825. 
Los Angeles, Calif. Mar. 25, 1912. 
Ninety Days after date for value received, 
Fairbanks J promise to pay to FAIRBANKS, MORSE 


Standard 
Seales & CO., Inc., or order, at Citizens’ National 
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Bank, Los Angeles, Cal., Twelve Hundred 

Dollars, with interest from date until paid, 
ce at the rate of seven per cent per annum pay- 
able at maturity, and if not so paid, the in- 
terest shall become a part of the principal 
and thereafter bear like interest as the prin- 
cipal. Should this note be placed in the 
hands of an attorney for collection, I agree 
to pay an additional sum of ten per cent on 
principal as attorney’s fees. Principal and 
interest payable in gold coin of the United 


76/23/12 


Wind Mill W 


States. 
Address—Moreno, Cal. 
Redlands. J. M. NELSON. 


[ Endorsed]: 2164. Pay to the Order of the Citi- 
zens’ National Bank of Los Angeles, Fairbanks, 
Morse, & Co. Pay to the Order of any Bank or 
Banker. The Citizens’ National Bank of Los Ange- 
les, Cal., Collection Department. E. T. Pettigrew, 
Cashier. 183—Civil. Fairbanks, Morse, etc. vs. J. 
M. Nelson. Plff’s. Exhibit ‘‘C.’’ Filed Mar. 19, 
1913. Wm. M. Van Dyke, Clerk. [93] 


[Plaintiff’s Exhibit ‘‘D’’—Note of J. M. Nelson, 
Dated March 25, 1912. | 
$1200.00. No. 1826. 
Los Angeles, Calif. Mch. 25, 1912. 
One year after date for value received, 
tents I promise to pay to FAIRBANKS, MORSE 


Seales & CO., Inc., or order, at Citizens’ National 
Bank, Los Angeles, Cal., Twelve Hundred 


Wind Mill 
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Dollars, with interest from date until paid, 
at the rate of seven per cent per annum pay- 
able at maturity, and if not so paid, the in- 
terest shall become a part of the principal 
and thereafter bear like interest as the prin- 
cipal. Should this note be placed in the 
hands of an attorney for collection, I agree 
to pay an additional sum of ten per cent on 
principal as attorney’s fees. Principal and 
interest payable in gold coin of the United 
States. 24686. 
Address—Moreno, Cal. 
J. M. NELSON. 


[ Endorsed]: 2164. Pay to the Order of the Citi- 
zens’ National Bank of Los Angeles. Fairbanks, 
Morse & Co. 


ith, Soe Oe ce. 
Be ois EAS) ee 


1883—Civil. Fairbanks, Morse, ete. vs. J. M. Nel- 


son. 
‘Wm. M. Van Dyke, Clerk. [94] 


Pitt's. “Exhibit **D.’” HWiled Vier) 195sOi: 
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[Plaintiff’s Exhibit ‘‘E’’—Note of J. M. Nelson, 


Fairbanks 
Standard 
Scales 


1d. 


Eclipse 
Erade 
= Mark 


Wind M 


Dated March 25, 1912. ] 
$1200.00. No. 1827. 
Los Angeles, Calif. Mar. 25, 1912. 

Two years after date for value received, I 
promise to pay to FAIRBANKS, MORSE 
& CO., Inc., or order, at Citizens’ National 
Bank, Los Angeles, Cal., Twelve Hundred 
Dollars, with interest from date until paid, 
at the rate of seven per cent per annum pay- 
able at maturity, and if not so paid, the in- 
terest shall become a part of the principal 
and thereafter bear like interest as the prin- 
cipal. Should this note be placed in the 
hands of an attorney for collection, I agree 
to pay an additional sum of ten per cent on 
principal as attorney’s fees. Principal and 
interest payable in gold coin of the United 
States. 

Address—Moreno, Cal. 

J. M. NELSON. 


[Endorsed]: 183—Civil. Fairbanks, Morse & Co. 
vs. J. M. Nelson. Plff’s. Exhibit ‘‘E.’’ Filed Mar. 
19,1913. W.M. Van Dyke, Clerk. [95] 
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[Notice of and Motion for a New Trial.] 


In the District Court of the Umted States, Southern 
District of California, Southern Division. 


FAIRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 


NOTICE OF MOTION FOR A NEW TRIAL. 
To the Above-named Defendant, and to Messrs. Col- 

lier and Craig, Attorneys for Defendant: 

YOU, AND EACH OF YOU, will please take no- 
tice that the plaintiff in the above-entitled cause will 
move the Court, at the courtroom in the Federal 
Building, in Los Angeles, California, to set aside and 
vacate the findings and judgment rendered in the 
above-entitled cause, and to grant to plaintiff a new 
trial thereof, upon the following grounds, to wit: 

First: Because the evidence produced upon the 
trial was insufficient to justify the findings and judg- 
ment of the Court, and not sufficient to support the 
same. 

Second: Because the findings of the Court are con- 
trary to the evidence, and not supported by the tes- 
timony. 

Third: Because the judgment is not supported by 
the findings, and is contrary to the evidence. 

Fourth: Because the judgment is against the law. 

Fifth: Because the Court erred in the admission 
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of certain testimony over the objections of the plain- 
tiff. 

Sixth: Because the Court erred in rejecting cer- 
tain testimony offered by the plaintiff. [96] 

Seventh: Because the Court erred in certain rul- 
ings upon the objections of counsel for plaintiff. 

Highth: Because the Court erred in admitting tes- 
timony over the objections of plaintiff, permitting 
the alteration or reformation of a written contract 
entered into by the parties hereto contrary to the 
statute of the State of California, and the law, as 
therein defined. 

Ninth: Because the Court erred in finding that 
there was a breach of warranty by the plaintiff as to 
the covenants and conditions contained in the writ- 
ten contract entered into between plaintiff and de- 
fendant, upon which this action was based. 

Tenth: Because the Court erred in finding that the 
plaintiff herein did not comply in all respects upon 
its part with the said written contract. 

Eleventh: Because the Court erred in finding that 
the plaintiff represented to the defendant that the 
engine in suit could be made adequate for defend- 
ant’s work by the addition of extensions upon the 
drive-wheels of the said engine. 

Twelfth: Because the Court erred in finding that 
the plaintiff represented to the defendant that a dif- 
ferent kind of a plow was necessary to be used with 
Said engine to make the same adequate for defend- 
ant’s work. 

Thirteenth: Because the Court erred in finding 
that said engine when used in connection with said 
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different kind of plows, was not adequate for the 
defendant’s work. 

Fourteenth: Because the Court erred in finding 
that the plaintiff, by its conduct and representations, 
waived the right to require defendant to decide on 
or before the fifth day from the beginning of the op- 
eration of said engine whether the same complied 
with his requirements. 

Fifteenth: Because the Court erred in finding that 
the defendant notified the plaintiff to furnish a man 
to properly [97] test and demonstrate said engine 
after said extensions were furnished and said differ- 
ent plows were used by defendant. 

Sixteenth: Because the Court erred in finding that 
because of the breach of warranty by plaintiff the ob- 
ligation of defendant upon the promissory notes 
given under said contract, became null and void. 

Seventeenth: Because the Court erred in render- 
ing judgment against plaintiff and in favor of de- 
fendant for his costs herein expended. 

The said motion will be made upon the minutes of 
the Court, including the notes of the evidence taken 
down by the reporter, and upon the pleadings, papers 
and files of said cause, and upon all the rulings made 
by the Court and excepted to by the plaintiff, and 
will be brought on for argument on Monday, Octo- 
ber 6th, 1913. 

Dated September 30th, 1913. 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. 
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[Endorsed]: No. 183—Civil. In the District Court 
United States, Southern District California, South- 
ern Division. Fairbanks, Morse & Co., a Corpora- 
tion, Plaintiff, vs. J. M. Nelson, Defendant. Notice 
of Motion to Move for a New Trial. Filed Oct. 2, 
1913. Wm. M. Van Dyke, Clerk. By Chas. N. 
Williams, Deputy Clerk. Rece’d Copy October Ist, 
1913. Collier & Craig, Attorneys for Defendant. 
Stutsman and Stutsman, 903 California Bldg., Attor- 
neys for Plaintiff. [98] 


[Additional Ground of Motion for New Trial and 
Stipulation Relative Thereto. | 


In the District Court of the Umted States, Southern 
District of Califorma, Southern Division. 
FATRBANKS, MORSE & COMPANY, a Corpora- 

tion, 
Hain taste, 
vs. 
J. M. NELSON, 
Defendant. 
Now comes the plaintiff in the above-entitled 
cause, and with leave of Court first had and obtained, 
and upon stipulation with counsel for defendant, 
adds the following ground to its Notice of Motion for 
New Trial, to wit: 
X'VITI. 
Highteen: Because the Court erred in permitting 
the introduction of oral testimony to alter or modify 
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the terms of the written contract entered into by the 
parties hereto. 
STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. 
It is hereby agreed that the above additional 
ground to plaintiff’s Notice of Motion for a New 
Trial may be filed herein and presented with the 
other grounds to the said Court upon the argument 
of counsel, waiving notice and time. 
COLLIER & CRAIG, 
Attorneys for Defendant. 
Dated Oct. 20, 1918. 


[Endorsed]: No. 183—Civil. In the District Court 
of the United States, Southern District of Califor- 
nia, Southern Division. Fairbanks, Morse & Com- 
pany, a Corporation, Plaintiff, vs. J. M. Nelson, De- 
fendant. Additional Ground of Motion for New 
Trial and Stipulation. Filed Oct. 23, 1913. Wm. 
M. Van Dyke, Clerk. [99] By Chas. N. Williams, 
Deputy Clerk. Stutsman & Stutsman, 903 Califor- 
nia Building, Second and Broadway, Los Angeles, 
Cal. Phones: Home A-1543 Sunset: Main 3903, 
Attorneys for Plaintiff. [100] 


fOrder of October 6, 1913, Continuing Motion for 
New Trial. ] 


At a stated term, to wit, the July Term, A. D. 1913, 
of the District Court of the United States of 
America, in and for the Southern District of 
California, Southern Division, held at the court- 
room thereof, in the city of Los Angeles, on 
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Monday, the sixth day of October, in the year of 
our Lord, one thousand nine hundred and thir- 
teen. Present: The Honorable OLIN WELL- 
BORN, District Judge. 


No. 1883—-CIVIL 8. D. 


FAIRBANKS, MORSE & COMPANY, a Corpora- 
tion, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 
This cause coming on this day to be heard under 
and pursuant to plaintiff’s motion for a new trial 
therein ; now, it appearing that the parties hereto, by 
their counsel, have consented thereto, it is ordered 
that said cause be, and the same hereby is continued 
until Monday, the 20th day of October, 1913, at 10:30 
o’clock A. M., for said hearing. [101] 


[Order of October 20, 1913, Continuing Motion for 
New Trial. | 

At a stated term, to wit, the July Term, A. D. 1913, 
of the District Court of the United States of 
America, in and for the Southern District of 
California, Southern Division, held at the court- 
room thereof, in the city of Los Angeles, on 
Monday, the twentieth day of October, in the 
year of our Lord, one thousand nine hundred 
and thirteen. Present: The Honorable OLIN 
WELLBORN, District Judge. 
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No. 183—CIVIL S. D. 


FAIRBANKS, MORSE & COMPANY, a Corpora- 
tion, 
Plaintiff, 
VS. 
J. M. NELSON, 
| Defendant. 


This cause coming on this day to be heard on plain- 
tiff’s motion for a new trial thereof; A. H. Stutsman, 
Esq., appearing as counsel for plaintiff; Wm. Col- 
lier, Esq., appearing as counsel for defendant; now, 
on motion of Wm. Collier, Esq., of counsel for de- 
fendant, and by consent, it is ordered that said cause 
be, and the same hereby is continued until Monday, 
the 3d day of November, 1913, at 10:30 o’clock A. M.., 
for said hearing. [102] 


[Order of November 3, 1913, Continuing Motion for 
New Trial. | 


At a stated term, to wit, the July Term, A. D. 1913, 
of the District Court of the United States of 
America, in and for the Southern District of 
California, Southern Division, held at the court- 
room thereof, in the city of Los Angeles, on 
Monday, the third day of November, in the year 
of our Lord, one thousand nine hundred 
and thirteen. Present: The Honorable OLIN 
WELLBORN, District Judge. 
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No. 188—CIVIL S. D. 
FAIRBANKS, MORSE & COMPANY, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 


This cause coming on this day to be heard on plain- 
tiff’s motion for a new trial thereof; Carl A. Stuts- 
man, Esq., appearing as counsel for plaintiff; Hugh 
H. Craig, Esq., appearing as counsel for defendant; 
now, good cause appearing therefor, it is ordered that 
this cause be, and the same hereby is continued until 
the hour of 2 o’clock, P. M., of this day for said 
hearing. [103] 


[Order of November 3, 1913, Continuing Motion for 
New Trial. | 

At a stated term, to wit, the July Term, A. D. 1913, 
of the District Court of the United States of 
America, in and for the Southern District of 
California, Southern Division, held at the court- 
room thereof, in the city of Los Angeles, on 
Monday, the third day of November, in the year 
of our Lord, one thousand nine hundred 
and thirteen. Present: The Honorable OLIN 
WELLBORN, District Judge. 
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No. 183—CIVIL §S. D. 


FATRBANKS, MORSE & COMPANY, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 


This cause coming on at this time to be heard on 
plaintiff’s motion for a new trial thereof; Carl A. 
Stutsman, Esq., appearing as counsel for plaintiff; 
Hugh H. Craig, Esq., appearing as counsel for de- 
fendant; now, good cause appearing therefor, it is 
ordered that this cause be, and the same hereby is 
continued until Monday, the 17th day of November, 
1913, at 10:30 o’clock A. M., for said hearing. [104] 


[Order Denying Motion for New Trial. | 
At a stated term, to wit, the July Term, A. D. 1913, 
of the District Court of the United States of 
America, in and for the Southern District of 
California, Southern Division, held at the court- 
room thereof, in the city of Los Angeles, on 
Monday, the seventeenth day of November, in 
the year of our Lord, one thousand nine hundred 
and thirteen. Present: The Honorable OLIN 
WELLBORN, District Judge. 
No. 1883—CIVIL 8S. D. 
FAIRBANKS, MORSE & COMPANY, 
Plaintiff, 
vs. 


J. M. NELSON, 
Defendant. 
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This cause coming on this day to be heard on plain- 
tiff’s motion for a new trial thereof; C. A. Stuts- 
man, Esq., appearing as counsel for plaintiff; Hugh 
H. Craig, Esq., appearing as counsel for defendant ; 
and said motion having been argued in support there- 
of, by C. A. Stutsman, Esq., of counsel for plaintiff; 
and said cause having been submitted to the Court for 
its consideration and decision on said motion, and 
the oral argument thereof; it is by the Court ordered 
that plaintiff’s motion for a new trial be, and the 
same hereby is denied, to which ruling of the Court, 
on motion of plaintiff and by direction of the Court, 
exceptions are hereby noted herein on behalf of said 
plaintiff. [105] 


[Petition for, and Order Allowing Writ of Error and 
Fixing Amount of Bond. ] 


In the District Court of the United States, in and 
for the Southern District of California, South- 
ern Division, Sitting at Los Angeles. 

AT LAW—183—CIVIL. 

FAIRBANKS, MORSE & COMPANY, a Corpora- 

tion, 
Plaintiff, 
vs. 

J. M. NELSON, 

Defendant. 
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PETITION FOR WRIT OF ERROR. 


To the Hon. OLIN WELLBORN, Judge of the Dis- 
trict Court Aforesaid: 

Now comes Fairbanks, Morse & Company, a cor- 
poration, plaintiff in the above-entitled cause, by 
Stutsman & Stutsman, its attorneys, and respectfully 
shows that on the 2d day of September, A. D. 1913, 
the Court directed findings and a judgment against 
your petitioner, and in favor of J. M. Nelson, defend- 
ant, and upon said findings, a final judgment was en- 
tered on the 22d day of September, A. D. 19138, against 
your petitioner, plaintiff in said cause. 

Your petitioner, feeling itself aggrieved by the 
said verdict and judgment entered thereon, as afore- 
said, herewith petitions the Court for an order allow- 
ing him to prosecute a writ of error to the Circuit 
Court of Appeals of the United States for the Ninth 
Circuit, under the laws of the United States, in such 
cases made and provided. 

WHEREFORE, premises considered, your peti- 
tioner prays that a Writ of Error do issue; that an 
appeal in this behalf to the United States Circuit 
Court of Appeals aforesaid, [106] sitting at San 
Francisco, in said Circuit, for the correction of the 
errors complained of and herewith assigned, be al- 
lowed, and that an Order fixing the amount of se- 
curity to be given by plaintiff in error conditioned as 
the law directs, and upon giving such Bond as may 
be required, that all further proceedings may be sus- 
pended until the determination of said Writ of Error 


vs. J. M. Nelson. 109 


by the Circuit Court of Appeals. 
STUTSMAN & STUTSMAN, 
Attorneys for Petitioner in Error. 
‘‘Writ of Error granted, this, the 28th day of Janu- 
ary, A. D. 1914. Bond fixed at $300.00. ”’ 
OLIN WELLBORN, 
Judge of the U.S. District Court. 


[ Endorsed ] :.183—At Law—Civil. In the District 
Court of the United States, in and for the Southern 
District of California, Southern Division, Sitting at 
Los Angeles. Fairbanks, Morse & Company, a Cor- 
poration, Plaintiff, vs. J. M. Nelson, Defendant. 
Petition for Writ of Error. Filed Jan. 28, 1914. 
Wm. M. Van Dyke, Clerk. By Chas. N. Williams, 
Deputy Clerk. Stutsman & Stutsman, 903 California 
Building, Attorneys for Plaintiff. [107] 


[Bond on Writ of Error. ] 

In the District Court of the United States, in and for 
the Southern District of Califorma, Southern 
Division, Sitting at Los Angeles. 

AT LAW—183—CIVIL. 

FAIRBANKS, MORSE & COMPANY, a Corpora- 

tion, 
Plaintiff, 
VS. 

J. M. NELSON, 

Defendant. 
WRIT OF ERROR BOND. 
KNOW ALL MEN BY THESE PRESENTS: 

That we, Fairbanks, Morse & Co., a corp., and Na- 
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tional Surety Co. of New York, as sureties, are held 
and firmly bound unto J. M. Nelson, in the full and 
just sum of Three Hundred ($300.00) Dollars, to be 
paid to the said J. M. Nelson, his administrators, 
executors or assigns, to which payment well and truly 
to be made, we bind ourselves, our successors, assigns, 
executors and administrators, jointly and severally, 
by these presents: 

Signed and dated, this, the 28 day of January A. D. 
1914. 

Whereas, lately, at a regular term of the District 
Court of the United States for the Southern District 
of California, Southern Division, sitting at Los An- 
geles, in said District, in the suit pending in said 
court between Fairbanks, Morse & Company, a Cor- 
poration, as plaintiff, and J. M. Nelson, as defendant, 
cause No. 183, on the law docket of said court, final 
judgment was rendered against the said Fairbanks, 
Morse & Company, plaintiff, that plaintiff take noth- 
ing by said [108] action, and that defendant re- 
cover from plaintiff its costs therein expended in the 
sum of $140.40, and the said Fairbanks, Morse & 
Company, a corporation, plaintiff, has obtained a 
Writ of Error and filed a copy thereof in the Clerk’s 
office of the said court to reverse the judgment of the 
said court, in the aforesaid suit, and a citation di- 
rected to the said J. M. Nelson, defendant in error, 
citing him to be and appear before the United States 
Circuit Court of Appeals for the Ninth Circuit, to be 
holden at San Francisco, in the State of California, 
according to law, within thirty days from the date 
hereof. 
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NOW, THE CONDITION OF THE ABOVE 
OBLIGATION IS SUCH, that if the said Fair- 
banks, Morse & Company, a corporation, plaintiff in 
error, shall prosecute its writ of error to effect and 
answer all damages and costs if it fail to make its 
plea good, then the above obligation to be void; else 
to remain in full force and virtue. 

FAIRBANKS, MORSE & CO., a 
Corporation, [Seal] 
By C. KNAGENHELM, Agt. [Seal] 
NATIONAL SURETY COMPANY. [Seal] 
By CATESBY C. THOM, 
Its Attorney in Fact. 


State of California, 
County of Los Angeles,—ss. 

On this 28th day of January, in the year one thou- 
sand nine hundred and fourteen, before me, William 
M. Curran, a Notary Public in and for said County 
_and State, residing therein, duly commissioned and 
sworn, personally appeared Catesby C. Thom, known 
to me to be the duly authorized Attorney in Fact of 
National Surety Company, and the same person 
whose name is subscribed [109] to the within in- 
strument as the Attorney in Fact of said Company, 
and the said Catesby C. Thom, acknowledged to me 
that he subscribed the name of National Surety Com- 
pany thereto as principal, and his own name as At- 
torney in Fact. 

IN WITNESS WHEREOHF, I have hereunto set 
my hand and affixed my official seal the day and year 
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in this certificate first above written. 
[Seal] WILLIAM M. CURRAN, 


Notary Public in and for Los Angeles County, State 
of California. 


[ Endorsed]: 183—-At Law—Civil. In the District 
Court of the United States, in and for the Southern 
District of California, Southern Division, Sitting at 
Los Angeles. Fairbanks, Morse & Company, a Cor- 
poration, Plaintiff, vs. J. M. Nelson, Defendant. 
Writ of Error Bond. Approved Jany. 28, 1914. 
Olin Wellborn, U.S. District Judge. Filed Jan. 28, 
1914. Wm.M. Van Dyke, Clerk. By Chas. N. Will- 
jams, Deputy Clerk. Stutsman & Stutsman, 903 Cali- 
fornia Bldg., 2d and Broadway, Main 3903, A-1543, 
Attorneys for Plaintiff. [110] 


In the District Court of the Umted States, in and for 
the Southern District of California, Southern 
Division, Sitting at Los Angeles. 


AT LAW—183—CIVIL. 


FATRBANKS, MORSE & COMPANY, a Corpora- 
tion, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 
Assignments of Error. 

Now comes Fairbanks, Morse & Company, a cor- 
poration, plaintiff in the above-entitled cause, and 
plaintiff in error herein, and in connection with its 
petition for a Writ of Error in this cause, assigns the 
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following errors which plaintiff in error avers oc- 
eurred on the trial thereof, and upon which it relies 
to reverse the judgment entered herein as appears of 
record. 

1. The Court erred in permitting the introduction 
of oral testimony to alter or modify the terms of the 
written contract made by the parties upon the 
ground that a written contract may not be altered, 
except by another written contract or an executed 
oral agreement, and the following is the full sub- 
stance of the said evidence so admitted over objec- 
tion of plaintiff. 

Defendant Nelson testified the bull wheels of the 
tractor made deep impressions on the land because 
the ground was wet; that he called Reuland’s atten- 
tion to it, and he said that could be overcome by put- 
ing extensions on, and that he would get the weights. 
That on the evening of the [111] third day he 
talked with Reuland, who said he was going to leave 
and had to get home in order to telegraph to the fac- 
tory where these extensions were made to get them 
on a car being loaded so that they could be gotten 
out here without any delay. There was nothing said 
about my accepting the machine. The extensions 
came. I never ordered them. McDearmon put 
them on. Before leaving on the evening of the third 
day Reuland measured on his automobile head the 
width of the extensions, stating it would give the 
Wheels so much more bearing on the ground and 
more tractive power so the engine could make better 
progress. He said the extensions would be here in 
about ten days. They came on May 11th. 

2. The Court erred in the admission of the testi- 
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mony set forth in the first assignment above, over the 
objections of plaintiff, which testimony was offered 
as a waiver of the five-day limitation provided in the 
contract on the ground that the effect thereof was to 
alter and modify the terms of the said written con- 
tract. 

3. The Court erred in permitting the introduction 
of oral testimony and written evidence as to repre- 
sentations made prior to.the execution and delivery 
of the written contract upon the ground that the 
same superseded all prior negotiations and no evi- 
dence other than the contents thereof was permissi- 
ble or lawful, and the full substance of the said evi- 
dence erroneously admitted over objection of plain- 
tiff is as follows: 

Defendant Nelson identified a printed circular in- 
troduced as Defendant’s Exhibit ‘‘A,’’ as being a 
document used prior to the contract in the negotia- 
tions for the sale to him of the tractor and stated that 
it was represented to him that the tractor was able 
to make two miles an hour, [112] plowing with 
18 plows, except in bad places, where it would make 
a mile and three-quarters. That the circular was 
given to him by Reuland the latter part of February, 
1912, when we were negotiating. 

The Court erred in overruling the objections of 
plaintiff to the introduction of all of the above testi- 
mony and evidence. 

4, The Court erred in permitting the introduction 
of oral testimony as to representations made to de- 
fendant prior to the execution of the written con- 
tract, upon the ground that prior representations be- 
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came merged in said written contract, which in the 
absence of fraud, accident or mistake is conclusive 
as to the agreement of the parties, and the following 
is the full substance of the evidence so erroneously 
admitted over the objections of plaintiff. 

Defendant Nelson testified that he had a talk with 
Reuland prior to signing the contract about a trac- 
tion engine of another make used in the neighbor- 
hood, which talk occurred the latter part of Febru- 
ary. That he called Reuland’s attention to the other 
machine and what it would do; that it went at the 
rate of 35 acres in a half a day, or 70 acres in 24 hours, 
to which Reuland stated that if his tractor could not 
plow as much as that machine, he would give it to 
him. That he (Nelson) relied upon the statements 
of Reuland as to what Reuland’s machine would ac- 
complish and expected the machine to do so many 
acres and travel so fast and do a certain amount of 
work. 

d. The Court erred in permitting the introduction 
of testimony showing the modification of the written, 
contract by an agent who had no authority in that 
behalf, upon the ground that the principal is not 
bound by the acts of his agent [113] beyond the 
scope of his authority, and the full substance of the 
evidence so erroneously admitted over objections of 
plaintiff is as follows: 

The defendant Nelson testified that Reuland stated 
that it would be necessary to leave on the evening of 
the third day in order to get home to telegraph to the 
factory to get the extensions for the bull wheels 
without any delay, which he was to get in about ten 
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days and promised to secure them for him, the de- 
fendant. That the defendant was told to go ahead 
and do the best he could with the machine until the 
extensions got there and operated the tractor for 
about twenty minutes after the men left that night 
when it broke down and on the 16th of April, after it 
was repaired used it again until the 19th, when it 
again broke down and after being repaired on May 
17th, again used it. 

6. The Court erred in overruling the objections 
of plaintiff to the introduction of the above testi- 
mony, and all of the same upon the ground that the 
introduction thereof was not followed by proof estab- 
lishing the authority of the agent in that behalf. 

7. The Court erred in its special finding that 
plaintiff, by its conduct and representations, waived 
the right to require defendant to decide on or before 
the fifth day from the beginning of the operation of 
the engine whether the same complied with its re- 
quirements upon the ground that proof of such 
waiver being oral and not executed could not modify 
the written contract made by the parties. 

8. The Court erred in finding that the plaintiff 
did not comply in all respects upon its part with said 
contract because the admitted testimony showed that 
plaintiff furnished and delivered to defendant the 
tractor required under the contract. [114] 

9. The Court erred in its special finding that there 
was a breach of warranty by plaintiff as to the cov- 
enants of the written contract upon which the action 
was based, because plaintiff did not warrant the said 
tractor to the defendant in any respect except to re- 
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10. The Court erred in its special finding of the 
ultimate fact that there was a breach of warranty by 
plaintiff because the facts proven were not sufficient 
to sustain the judgment, and the testimony offered 
does not support the same. 

WHEREFORE, plaintiff in error prays that the 
judgment of said Court be reversed and a new trial 
thereof ordered. 

STUTSMAN & STUTSMAN, 
Attorners for Plaintiff in Error. 

[ Endorsed]: 183—At Law—Civil. In the District 
Court of the United States, in and for the Southern 
District of California, Sitting at Los Angeles. Fair- 
banks, Morse & Company, a Corporation, Plaintiff, 
vs. J. M. Nelson, Defendant. Assignments of Error. 
Filed Jan. 28,1914. Wm. M. Van Dyke, Clerk. By 
Chas. N. Williams, Deputy Clerk. Stutsman & 
Stutsman, 903 California Bldg., 2d and Broadway, 
Main 3903, A-1543, Attorneys for Plaintiff. [115] 


Praecipe [for Transcript of Record]. 
UNITED STATES OF AMERICA. 
District Court of the United States, Southern Dts- 
trict of California, Southern Division, | 
Clerk’s Office. 
No. 1883—CIVIL. 
FAIRBANKS, MORSE & CO., a Corporation, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 
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To the Clerk of Said Court: 
Sir: Please issue Transcript in above cause, of 
following described pleadings, papers, exhibits, etc.; 
Plaintiff’s Complaint, Exhibit attached and 
Amended to Complaint. 

Plaintiff’s Exhibits ‘*A,’’ “3,” °*C,” “10; aeeama 
oon)? 

Writ of Subpoena served on defendant and return 

thereon. 

Defendant’s Answer. 

Findings of Fact and Conclusions of Law. 

Judgment. 

Written Opinion of the Court. 

Notice of Motion for New Trial and Amendment 
Thereto. 

Orders Extending Time for Hearing Thereof. 

Ruling of Court upon Motion for New Trial. 

Engrossed Bill of Exceptions. 

Petition for Writ of Error and Allowance Thereof. 

Assignment of Errors. 

Writ of Error. Bond and Approval Thereof. 

The Writ of Error, Allowance and Certificate of 
Clerk. 

Citation in Error. 

Clerk’s Certificate. 

STUTSMAN & STUTSMAN, 
Attorneys for Plaintiff. 

[Endorsed]: No. 183-Civil. U.S. District Court, 
Southern [116] District of California, Southern 
Division. Fairbanks, Morse & Co. vs. J. M. Nelson. 
Praecipe for Transcript. Filed Jan. 31,1914. Wm. 
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M. Van Dyke, Clerk. By Chas. N. Williams, Deputy 
Clerk. [117] 


[Certificate of Clerk U. S. District Court to 
Transcript of Record. | 


In the District Court of the United States of 
America, in and for the Southern District of 
Califorma, Southern Division. 


No. 183—CIVIL. 


FAIRBANKS, MORSE & COMPANY, a Corpor- 
ation, 
Plaintiff, 
VS. 
J. M. NELSON, 
Defendant. 


I, Wm. M. Van Dyke, Clerk of the District Court 
of the United States of America, in and for the 
Southern District of California, do hereby certify 
the foregoing one hundred and seventeen (117) 
typewritten pages, numbered from 1 to 117, inclu- 
Sive, and comprised in one (1) volume, to be a full, 
true and correct copy of the pleadings and of all 
papers and proceedings upon which the judgment 
was made and entered in said cause, and also of the 
Judgment, Bill of Exceptions, Petition for Writ of 
Error, Assignment of Errors, Order Allowing Writ 
of Error and Bond on Writ of Error, in the above 
and therein entitled cause, and that the same to- 
gether constitute the record in said cause as speci- 
fied in the Praecipe filed in my office, on behalf of 
the plaintiff, by its attorneys of record; 
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I do further certify that the cost of the foregoing 
record is $58 85/100, the amount whereof has been 
[118] paid me by the Fairbanks, Morse & Com- 
pany, a corporation, the plaintiff in said cause. 

In testimony whereof, I have hereunto set my 
hand and affixed the seal of the District Court of the 
United States of America, in and for the Southern 
District of California, Southern Division, this 11th 
day of February, in the year of our Lord, one thou- 
sand nine hundred and fourteen, and of our Inde- 
pendence, the one hundred and thirty-eighth. 

[Seal] WM. M. VAN DYKE, 
Clerk of the District Court of the United States, in 

and for the Southern District of California. 
[119] 


[Endorsed]: No. 2379. United States Circuit 
Court of Appeals for the Ninth Circuit. Fairbanks, 
Morse & Company, a Corporation, Plaintiff in Error, 
vs. J. M. Nelson, Defendant in Error. Transcript 
of Record. Upon Writ of Error to the United States 
District Court of the Southern District of Cali- 
fornia, Southern Division. 

Received and filed February 16, 1914. 

FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 


United States 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT. 


Fairbanks, Morse & Company, a 
corporation, 
Plaintiff in Error, 


US. 


J. M. Nelson, 
Defendant in Error, 


OPENING BRIEF. 


POINTS AND AUTHORITIES. 


This is an action at law, based upon diversity of citi- 
ship. Plaintiff in error, an Illinois corporation, made a 
written contract with defendant in error, a citizen of 
California, by the terms of which defendant in error pur- 
chased a tractor, in payment of which he executed and 
delivered his three promissory notes for twelve hundred 
dollars ($1200) each to plaintiff in error. Failing to 
pay the notes, this action was commenced. Upon the 
trial in the lower court the execution of the contract 
and of the promissory notes were admitted. The proof 
that plaintiff in error is and was a foreign corporation 
was not controverted, and the delivery of the tractor to 
defendant in error upon his ranch was admitted in the 
pleadings, and the affirmative defense presented by the 
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answer that the contract did not truly express the 
agreement of the parties and that there was a mutual 
mistake, was abandoned upon the trial. The only issues 
presented, therefore, were those involved in certain af- 
firmative defenses presented by the answer, and the 
questions of law now proposed upon this appeal grow 
out of the rulings of the trial court upon the admission 
or rejection of testimony, oral and documentary, upon 
these defenses, and the error of law in the special find- 
ing that plaintiff in error waived the provision of the 
written contract requiring defendant in error to accept 
or refuse the tractor not later than five days from the 
first demonstration thereof. 

Confining this argument to the assignments of 
error presented by the record and in the order in which 
the assignments are made, it is claimed in the first 
assignment [page I11 original certified record, page 
113, Transcript] that the court erred in permitting the 
introduction of oral testimony to alter or modify the 
terms of the written contract made by the parties. The 
contract required plaintiff in error to furnish a com- 
petent man for two days to demonstrate the tractor for 
defendant in error, who was to decide on or before the 
fifth day whether it fulfilled his requirements [orig- 
inal record, page 89, page 91, Transcript]. Not- 
withstanding this provision of the contract, the 
court permitted the defendant in error to testify 
that during the demonstration the wheels of the 
tractor sank into the ground to such an extent as 
to prevent a successiul operation, and that the 
agent of plaintiff in error, to overcome this diffi- 
culty, promised to secure and furnish certain extensions 
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to be put upon the wheels, permitting them to offer a 
greater surface and prevent the sinking into the ground, 
and to that end left prior to the expiration of the fifth 
day for the purpose of securing them. The purpose of 
this testimony was to excuse a compliance by defendant 
in error with the obligation in his written contract to 
accept or reject the tractor on or before the fifth day. 
He was further permitted to testify that the extensions 
were in fact subsequently and after the expiration of 
the fifth day, put on, and it is insisted that this conduct 
of plaintiff in error amounted to a waiver of its right 
to insist on a decision by the fifth day. The law gov- 
erning the rights of both parties upon this question is 
fixed by the provisions of section 1698, Civil Code of 
California, which is as follows: 

A contract in writing may be altered by a contract 
in writing or by an executed oral agreement, and not 
otherwise. 

Since it is not claimed, nor was it proven, that the 
“decision on the fifth day” clause of the written con- 
tract was waived by a written agreement or that plain- 
tiff in error agreed in writing to procure and furnish 
the extensions for the wheels, we are only concerned to 
inquire whether there was any oral agreement by plain- 
tiff in error whatever, whether implied by unspoken 
conduct, amounting to a waiver, or otherwise, amount- 
ing in effect to a modification or alteration of the writ- 
ten contract, and to inquire whether, if there was such 
oral agreement, conduct or waiver, it became and was 
executed at any time prior to the expiration of the 
fifth day, provided in the written contract. Unless such 
oral agreement was executed, it could not modify the 


written contract. So long as it remained executory, 
the rights of the parties must be measured by their 
written agreement. This must be so if the provisions 
of section 1698, Civil Code, mean anything. Prior to 
March 30, 1874, this section of our law contained the 
clause “except as to the time of performance which 
may be extended by any form of agreement,” which 
were the closing words of the section. The legislature, 
on this date, amended the section by striking out this 
last clause and leaving it as we have quoted it above. 
It was the evident purpose of the legislature to make 
it impossible for the parties to a written contract to 
alter or vary the same, even as to the time of perform- 
ance, unless that alteration be effected by another con- 
tract in writing, or by an executed oral agreement. It 
should be remembered that the waiver insisted upon 
by defendant in error in this case relates only to the 
time of the performance of a certain act under the con- 
tract, namely, the decision by him on or before five 
davs as to whether the engine was adequate for his 
purposes. The contract in the case at bar specifically 
and in writing required him to decide on or before the 
fifth day. He contends that this time was extended 
by the conduct of the plaintiff in error in agreeing to 
put on certain extensions which were in fact not put on 
until the 17th day of May. In other words, that at the 
time of the performance by him of this act, namely, the 
decision as to whether the engine was adequate for his 
purposes, was extended by the parties themselves. In 
the contract the defendant in error was required to per- 
form a certain act within a certain given time. His 
counsel claimed that this time was extended by the 
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acts and conduct of the plaintiff in error, and they relied 
upon the doctrine of waiver pronounced in Knarston v. 
Manhattan Life Insurance Co., 140 Cal. 57. The trial 
court found [finding No. 7, bottom page 31, Tran- 
script] that the “decision on the fifth day” clause in the 
written contract was waived by plaintiff in error by its 
conduct and representations and specifically adopted the 
doctrine in the Knarston case as decisive of the case at 
bar. [See conclusions of the court, page 38 of Tran- 
script; also page 43 of original certified record.] Hav- 
ing decided the case at bar by the principle announced 
in the Knarston case, we believe the trial court erred, 
and we will attempt, briefly as possible, to differentiate 
the two cases. 

The Knarston case was an action brought to recover 
upon a policy of life insurance, which policy contained 
the usual forfeiture clause, and the defense was that 
the policy had become forfeited prior to the death of 
the assured by his failure to make payment of the 
semi-annual premium provided for therein. This pay- 
ment became due November 15, 1895, and the general 
manager of the company endeavored to collect this 
premium but failed, and subsequently the assured se- 
cured from the officers of the company two separate ex- 
tensions of time within which to make the payment, and 
before the expiration of the second extension the as- 
sured was killed in a railroad accident. ‘The Supreme 
Court held that the extensions of time for the payment 
of the annual premium might be proved by parol evi- 
dence, and that the effect of such evidence is not to 
vary the terms of the written contract of insurance, 
which contained no agreement to pay the premium, but 
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only a condition for its payment which the company or 
its agents were competent to waive. The distinction 
between the Knarston case and the case at bar is this: 
In the Knarston case the written contract contained no 
obligation which required the assured to perform any 
specific act, whereas in the case at bar the written con- 
tract specifically required the defendant in error to per- 
form an affirmative act, to-wit: to decide on or before 
the fifth day whether the engine complied with his re- 
quirements. The Supreme Court says that in a con- 
tract for insurance there is no written promise on the 
part of the assured to pay the premiums as they fell 
due. That the legal effect of the contract by the com- 
pany was that if the assured paid the premiums 
promptly as they matured, that the contract should 
continue in force. In other words, that it was pos- 
sible for one of the parties to the contract to terminate 
the same by a failure to comply with the contract upon 
his part. In this respect contracts of hie mearanee 
should be distinguished from other written contracts, 
and particularly from the written contract in the case 
at bar. We ask the court to read the opinion of the 
Supreme Court as found upon page 62 of this report, 
in which the Supreme Court makes use of the following 
language: “In a contract of insurance, such as is in- 
volved here, there are no stipulations in the policy 
whereby the insured agrees to do anything. He does 
not agree to make any payments; 1s not liable upon the 
policy for any payments, and no action for any purpose 
can be maintained thereon against him. The agreement 
is solely one on the part of the company. That if pay- 
ments are made at a given time by the insured, the con- 
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tract of insurance originally entered into will, on its 
part, be continued, with a provision therein that upon 
failure to make payment at the given date the policy 
will be void.” 

The court further says: “This Jatter provision, how- 
ever, 1S One common to insurance policies, solely in 
favor of the company, and being so in its favor may be 
waived. This waiver is not an alteration of the terms 
of the contract. The contract continues in force by 
the election of the company not to avail itself of the 
reserved right of forfeiture.” There is a clear distinc- 
tion to be drawn between the Knarston case and the 
case at bar, because in the case at bar there was an 
agreement by defendant to do an affirmative act. It 
would be idle for counsel for defendant in error to con- 
tend that it is possible for him to refuse to be bound 
by the contract, and thus escape its liability. It would 
be idle for them to contend that because of the alleged 
waiver of plaintiff in error it was possible for the de- 
fendant in error to refuse to decide on or before the 
fifth day whether the engine complied with his needs, 
and therefore by so doing leave the decision forever 
open and claim that because he had not yet decided he 
could not be compelled to pay for the engine. In other 
words, in the contract in the case at bar, if the defend- 
ant in error would accept the benefit arising from his 
contract, he must also assume the responsibility. 

The trial court, in its written conclusions [page 43 
original certified record, page 38, Transcript], speaks 
of the “five days” clause as a limitation, and says: 
“This limitation, had it been effectual, would have for- 
feited a valuable right of the defendant, and was solely 
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for the benefit of the plaintiff,” forgetting that while it 
was a right, it was also a duty. The court labored 
under the impression that the contract was so drawn 
as to give defendant in error the option to accept or 
reject at any time, whereas, it was obligatory upon 
him to decide not later than five days. “On or before 
the fiith day, you agree to decide’’;—these are the 
words of the contract. We believe the trial court erred 
in holding that section 1698 Civil Code and the case of 
Hennehan v. Hart, 127 Cal. 656, were inapplicable. 

The Supreme Court of California decided in this 
case that the time for the payment of a promissory note 
past due cannot be extended for a definite period so as 
to bind the payee by an unexecuted oral agreement that 
the maker shall pay the interest monthly according to 
the terms of the note, for such period. In the decision 
of the court in this case the following significant lan- 
guage is used: 

“Tt is difficult to conceive how an oral agreement ex- 
tending the time in which a written agreement is to be 
performed can be executed until the time has elapsed, 
and then the question could not arise. If the period of 
time mentioned in the oral agreement has not elapsed, 
then the agreement has not been executed.” (Citing 
certain cases. ) 

In other words, the oral agreement to put on the 
extensions did not lapse until May 17th, and it was im- 
possible for an oral agreement to do anything on May 
r7th, to become executed at any time previous to that 
date, and certainly not before the expiration of April 
Sth, which was the day the contract required defendant 
in error to decide. The court further says: 
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“Counsel for appellant cites Waugenheim v. Graham, 
eo, Cal. 175, to the effect that the time for the per- 
formance of a contract in writing may be extended by 
parol. The case was decided in April, 1870,” pre- 
vious to the adoption of the codes, and at a time 
when section 1698 contained this clause, “except as 
to the time of performance which may be extended by 
any form of agreement.” This section was amended 
March 30, 1874, by dropping the quoted clause, and 
after the amendment went into effect, July 1, 1874, the 
section has continued as at present. We think the 
aniendment was a necessary and wise one. It prevents 
the solemn written contract which the parties have 
made certain from being tampered with, annulled, set 
aside, or extended by the oral evidence of interested 
parties. ‘Lhe section as amended lays down a valuable 
and salutary rule in regard to written instruments. It 
prevents parties who have made a promissory note, 
after it has become due according to the time written 
therein, from making the defense that it is not due by 
reason of a parol promise to extend the time, which 
promise would depend upon the credibility of interested 
witnesses.” This case is authority for the rule that an 
oral agreement extending the time within which a con- 
dition precedent is to be performed cannot become exe- 
cuted until the time itself has lapsed. In other words, 
that the pretended oral agreement entered into between 
the plaintiff and the defendant in error in this case, by 
which the plaintiff in error obligated itself to put on the 
extensions upon the bull wheels, did not become exe- 
cuted until at least the 17th day of May, which was the 
time when these extensions were in fact put on. The 


17th day of May was long past the fifth day upon which 
the defendant was to decide, and therefore it was not 
possible for the oral agreement which the defendant 
claimed was entered into prior to the expiration of the 
fifth day to have been an executed oral agreement. 
Another case decided by the Supreme Court of Calli- 
fornia, and interpreting section 1698 of the Civil Code, 
is the case of Platt v. Butcher, 122 Cal. 634. 

This was an action by a real estate broker to recover 
commissions upon the sale of real estate. The contract 
of employment was in writing, and by its terms was 
to remain in full force and effect until September 1, 
1885. A short time prior to that date by parol agree- 
ment, the time for performance was extended, and 
during such extension of time the broker found a pur- 
chaser for the land and a sale was made. 

In the decision the court makes use of the following 
language: 

“The parol agreement in this case was a covenant to 
extend the time for the performance of a certain 
contract. If that covenant be construed as one in effect 
covering all the terms of the original written contract, 
then it was not an alteration or variation of that con- 
tract, but the creation of a new one, and to be valid 
should have been in writing. If the covenant be simply 
and solely one extending the time for the performance 
of a prior written contract, it cannot be that oral agree- 
ment spoken of in section 1608, for it is not the original 
contract as altered, which must be executed, but the oral 
agreement alone, and an oral agreement simply extend- 
ing time cannot be executed, for there 1s nothing to exe- 
cute. No affirmative action is required. Such an agree- 
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ment calls for nothing to be done, and expires by the 
mere lapse of time. Another view of this matter, even 
more conclusive against plaintiff's contention, presents 
itself. An oral agreement does not alter a contract in 
writing unless it becomes an executed oral agreement. 
The oral agreement relied upon in this case was not valid 
when made for it was not executed at that time. Ac- 
cording to plaintiff’s claim, it was not executed until 
months after September 1, 1885, the time fixed for the 
expiration of the original contract itself. Upon Sep- 
temher 1, 1885, the written contract expired by ex- 
press provision, unless some valid agreement then in 
existence kept it alive, but at that time there was no 
valid agreement in existence. The oral agreement was 
no agreement until executed, and it was not executed 
until long aiter that date, and when executed there was 
no existing contract in writing which might or could 
be altered. The date when an oral agreement takes 
effect as altering a written contract is the date when it 
f-ee<ccwecd,, It then has the same effect as an agree- 
ment in writing of that date altering the original con- 
tract.” 

We insist that this case is authority for our position 
when we contend that the alleged oral agreement be- 
tween the parties in the case at bar, to-wit: the agree- 
ment to furnish the extensions did not become executed 
prior to the expiration of the fifth day. The oral agree- 
ment was no agreement until executed, in the words 
of the Supreme Court in the above case, and if it did 
not become executed until after the expiration of the 
time within which the defendant was to decide whether 
the engine was sufficient and adequate for his needs it 


44 — 


was not an executed oral agreement sufficient in form 
to vary or modify the terms of the written contract 
itself. 


Upon the second assignment of error presented [page 
112, original certified record; bottom page 113, Tran- 
script] we have only this to say, that if it was error 
to permit the introduction of oral testimony to alter 
or modify the terms of a written contract, as set forth 
in the first assignment, it was also error to permit the 
introduction of the same testimony, if the effect was to 
prove an oral waiver of a written five-day limitation. 
It matters not whether it be a modification or a waiver, 
—it must be in writing in either case, unless executed. 


The third assignment of error [page 112, original 
certified record; page 114, Transcript] presents the 
ruling of the trial court upon an objection to testimony 
as to representations made prior to the execution and 
delivery of the written contract. Defendant in error 
Was permitted to testify that a printed circular was 
shown to him by the agent of plaintiff in error, prior 
to the signing of the contract, and used by the agent 
in the negotiations to induce him to sign up, and the 
circular itself was offered in evidence over objections 
[page 67, original certified record; pages 66 and 67, 
Transcript]. It was error to permit this testimony be- 
cause the answer did not allege either that there were 
misrepresentations by the agent, or that defendant in 
error was induced to enter into the contract by the 
fraudulent representations that the speed of the tractor 
would be greater than it actually was. The contract 
required plaintiff in error to furnish an engine which 
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would “prove adequate for your work,’ and the answer 
was founded on the theory that it was not in fact ade- 
quate, and on no other theory. On another occasion 
the court permitted defendant in error to testify, over 
objection, as to a representation as to the speed of the 
tractor, made to him prior to the execution of the con- 
tract [page 62, Transcript]. This was error because 
the written contract superseded all prior negotiations 
and no evidence other than the contents thereof was 
permissible, unless it was alleged that such representa- 
tion was falsely or fraudulently made to induce the 
making of the contract, and this the answer did not 
allege. 


Upon the fourth assignment presented [page 113, 
original certified record; page 114, Transcript], nothing 
additional need be said. The error assigned was the 
ruling of the court permitting oral testimony as to 
certain other representations made prior to the execu- 
tion of the written contract, the pleadings not present- 
ing an issue of fraud or mistake. 


The fifth and sixth assignments present the ruling of 
the trial court in permitting testimony showing a modi- 
fication of a written contract by an agent beyond the 
scope of his authority. This was error. Plaintiff in 
error moved to exclude the testimony unless it was 
followed by proof, establishing the authority of the 
agent. [Page 701, original certified record; page 69, 
Transcript.| Defendant in error failed to offer this 
proof. The motion shoold have been granted, and the 
ruling of the court, denying the motion, was error. 
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The seventh assignment presents the special finding 
oi the trial court to the effect that plaintiff in error, by 
its conduct and representations, waived the right to 
require defendant in error to decide on or before the 
fifth day whether the tractor was adequate for his 
needs. In addition to his written conclusions, the court 
made a special finding upon this point [No. 7. bottom 
page 31, Transcript] and we have presented this spe- 
cial finding as error. in a separate assignment. in addi- 
tion to the first and second assignments, presenting the 
same question upon the admission of the testimony 
which supported the special finding. What has been 
said above in argument upon the first and second as- 
signments will apply here, without repeating the same 
at length. 


The eighth. ninth and tenth assignments present 
error in holding that there was a breach of warranty 
by plaintiff in error as to the covenants of the written 
contract. The contract contained this clause “above 
engine is sold with the understanding that it proves 
adequate for your work.” We believe the testimony 
conclusively showed that it was adequate tor the work 
of defendant in error. It is true that the question 
whether it was in tact adequate is a question of fact, 
and we know that this Honorable Court will not disturb 
the ruling ot the trial court upon a question oi fact, 
yet we understand that where there is no evidence, or 
not sufficient evidence to support a finding, the appellate 
court will review the testimony to determine whether 
the trial court erred in its finding upon a particular 
point. The trial court tound that plaintiff in error 
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agreed to furnish a tractor “adequate for the needs” 
of defendant in error, and that the tractor furnished 
was not adequate, and that therefore there was a breach 
of this covenant. We sincerely believe that there was 
no evidence that the tractor was inadequate and if there 
was no evidence to support this finding, the appellate 
court will inquire into, consider the testimony, and de- 
termine the question. 

That there was no evidence of inadequacy is best 
shown by the testimony of defendant in error himself, 
and his testimony shows, unwittingly perhaps, that it 
was entirely adequate for his needs. Without repeating 
at length, he says that he had 1500 acres, or a little 
better, of land, to be summer fallowed. That he bought 
the engine March 25th and it was delivered at his ranch 
April first. That he used it continuously until June 
13th, except during such time as it was broken down 
and defective parts were being replaced. That he 
bought it, expecting to use it day and night and to that 
end employed a day man and a night man to operate 
it; that because of defective material, it was out of 
commission from April 3rd to April roth, and from 
April 22nd to April 27th, and from May Ist to May 
17th. Deducting the days it could not be used from 
the number of days from April Ist to June 13th, leaves 
forty-six days during which it was in good condition 
and ready for use. 

If it be true, as he claims, that he had 1500 acres to 
summer fallow, and if it be also true, as is the fact, 
that he had 46 days within which to do this work, it 
is a matter of mathematical calculation only to deter- 
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mine that the work could be accomplished at the rate 
of between 32 and 33 acres per dav. Assuming for the 
sake of argument only, that it was true, as contended 
by him, that the engine when in the field and pulling 
two gang plows did not operate at a speed in excess of 
1% miles per hour, this would be a distance of 6,600 
lineal feet. He testified that his plows were six-gang 
plows with 8-inch shares. If there were six gangs in 
each plow and each share was 8 inches wide, then the 
plow when in operation would cover a space of 48 
inches, or six times eight. ‘[wo plows would cover a 
space of twice this amount, or 96 inches, or 8 feet. 
Multiply the lineal feet covered by the engine pulling 
the plows at the rate of 114 miles per hour, or 6,600 
lineal feet, by 8 feet, and we have 52,800 square feet 
as being the area of ground which could be plowed by 
this engine pulling two plows only, providing each 
plow contained six gangs, and each gang or share was 
8 inches wide. An acre of ground consists of 4,840 
square yards. There are 9 square feet in each square 
yard, or 43,560 square feet in an acre. If we divide 
the number of square feet in an acre into the number 
of square feet which the engine traveling at the rate 
of 1 mile per hour, and pulling two plows only which 
were 8 feet in width, will plow, a total of 52,800 square 
feet, we have an engine which is able to plow about 14 
acres per hour. There are 24 hours in a day, and this 
engine should therefore plow 30 acres for each working 
day according to the testimony of the defendant himself. 

Having 1500 acres to plow, and 46 days within which 
to do that plowing, that it was only necessary for de- 
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fendant in error to plow between 32 and 33 acres in 
order to accomplish his work. The difference between 
the 30 acres which could be plowed by the engine, if it 
only accomplished its work at the rate of one acre per 
hour, and 32 acres which it should have accomplished 
in order to plow the entire 1500 acres in 46 days, is 
easily made up by the use of one more gang plow. 
He admitted that the engine was capable of pulling 
three plows the same as it did pull two plows. If he 
had used three plows, as he might have done, and as 
he admits the engine was capable of pulling, he could 
very easily have plowed the entire 1500 acres within 
the time which was at his disposal. We have thus 
demonstrated that this engine was adequate for the de- 
fendant’s work, and we have demonstrated this fact 
conclusively from the testimony of the defendant in 
error himself. We submit, therefore, that the tractor 
was entirely adequate and that there was no breach of 
warranty in that respect and that the trial court erred 
in so holding. 


This completes the assignments of error as presented 
by the record. We believe the errors assigned were 
rulings erroneously made upon material questions, and 
that the judgment should be reversed. Aside from the 
questions of law involved, equity and reason favor a 
judgment for plaintiff in error, rather than for de- 
fendant in error. His only complaint against the 
tractor was that it did not make speed enough and yet 
the undisputed testimony upon the trial showed that he 
plowed nearly 600 acres of his ground, after he dis- 
covered this fact. This use of the tractor by him made 
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it a second-hand machine. It is not fair nor right that 
he be permitted to do this and then turn it back to plain- 
tiff in error and refuse to pay for it. The judgment 
of the trial court should be reversed and a new trial 


ordered. 
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REPLY BRIEF 


STATEMENT OF THE CASE. 


The parties to this action entered into a written 
contract for the sale by plaintiff in error and the pur- 
chase by defendant in error of a machine known as a 
30-60 horse-power tractor, for the sum of $3600, evi- 
denced by three promissory notes for $1200 each. The 
contract provided that “above engine is sold with the 
understanding that it proves adequate for your work. 
For the purpose of testing out engine, we agree to 
furnish competent man for 2 days within 10 days of re- 
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ceipt of engine at Alessandro. This man to operate and 
demonstrate the engine regular working hours during 
his stay on your place. On or before the 5th day you 
agree to decide whether engine. complies with your 
requirements or mot.” (Transcript; page 91, original 
certified’ record, pages 88-89). The machine was pur- 
chased for drawing a combined harvester as well as for 
plowing. (Transcript, page 58, original certified 
record page 60; also Transcript page 71, original cer- 
tied record page 7o). The machine was sent to 
Alessandro station in Riverside County, April I, 19172, 
and the time from 2 p. m. until 7 p. m., that day, was 
consumed in moving it from the station to the ranch of 
defendant in error. (Transcript, page 45, original 
certified record, page 48.) On April 2 the demonstra- 
tion on the ranch of defendant in error began and con- 
tinued until sundown and was resumed April 3 and con- 
tinued until 4:25 p. m., that day, (Transcripts pase 
45, original certified record, pages 48-49). During the 
alleged test numerous difficulties arose; the ground was 
wet in places; the wheels of the engine made deep de- 
pressions in the field; the wheels slipped; it was neces- 
sary to put stones and cactus under the wheels and to 
take off one of the gang-plows, and to jack up the other 
‘plows in places. Defendant in error called attention 
of the representative of plaintiff in error to these mat- 
ters and the latter stated the difficulties could be over- 
come by putting wide extensions on the wheels so as to 
give them greater bearing on the ground. (Transcript, 
page 50, original certified record, pages 60-61). He 
also stated he would hurry home to telegraph for the 
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extensions. (Transcript, page 60, original certified 
record. page 61). He also stated defendant in error 
should have dise plows. (Transcript. page 61, original 
certified record. page 62). Reuland, the representative 
ot defendant in error, denied on the stand that these 
extensions were promised, but the fact remains un- 
disputed that the extensions were furnished and that 
Witnout cost to the defendant in error. (Transcript, 
page 61, original certihed record. page 62). Numerous 
breaks on the machine occurred and its use was inter- 
rupted frequently for long periods until May 17, when 
the extensions were put on. (Transcript. page 62, 
original certified record, pages 62-63). Defendant 
in error continued to do the best he could with the ma- 
chine because Reuland told him to. (Transcript. page 
Ja, Origial certined record, pages 70-71). No better 
results rollowing the use of the extensions, defendant 
mi error ordered new disc plows in aceordance with 
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zgestion and they arrived and were at- 
tached May 28. (Transcript. page 62, original cer- 
tified record, page 63). Still the machine did no better 
and defendant in error on that day telephoned a com- 
plaint to plaintiff in error asking that a man be sent 
to see about it. (Transcript. pages 63-64. original cer- 
ied record. page 64). He wotified them again on 
June 4th, and on June 7th without satisfaction, and 
finally on June 14 wrote and notified them he was 
ready to help load it on the cars according to con- 
tract. (lJranscript, page 65. original certified record, 
pace 65.) 


Plaintiff in error sued upon the contract and notes, 
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and upon the issues presented on the trial, the District 
Court found in favor of defendant in error and judg- 
ment followed that plaintiff take nothing and defendant 
recover his costs. 


POINTS AND AUTHORITIES. 


The first assignment of error urged by plaintiff in 
error relates to the introduction of oral evidence to 
alter or modify the terms of a written instrument, as 
plaintiff in error claims. He urges that this 1s in vio- 
lation of Section 1698, Civil Code of California. It is 
a curious position for the plaintiff in error to take. The 
contract required a two days’ test of the machine on the 
ranch of defendant in error. The undisputed testimony 
was that no test was made on Nelson's (defendant in 
error) place, except om April 2gand “ipril cae 
demonstration stopped about 4:30 the afternoon of 
April 3, although the test was to be “during working 
hours,’ and after the demonstrators left, work con- 
tinued on that day until the machine broke down, 
showing that working hours were later than 4:30 p. m. 
(Transcript page 61, original certified record page 62). 
Plaintiff in error claims to be excused from the full 
test required by the contract because of a conversation 
occurring between Nelson and Reuland just before 
the departure of representatives of plaintiff in error. 
(Transcript page 46, original certified record page 40; 
also testimony of McDearmon, Transcript page 49-50, 
original certified record page 52; also testimony of 
Nelson, Transcript page 60-61, original certified record 
page 62). Yet while claiming that this oral conversa- 
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tion was a waiver of the contract provision for a full 
two days’ test required of plaintiff in error, the claim 
is made that there could be no waiver of any pro- 
visions of the contract making requirements of de- 
Pendant in error, 


In a large number of authorities that we cite later 
in this brief on the point that retention of a machine 
beyond the stipulated time is excused when such reten- 
tion is induced by promises and representations of the 
seller, a large proportion hold that such conduct on the 
part of the seller is a watver and is not a variation of a 
written instrument by parol. The decisions of this 
state are to the same effect, the latest case on this 
particular point being 


Luitweiler etc. Co. v. Ukiah Water Company, 
16 Cal. Appeals 198, 


where it is stated on pae 208: 


“The delay in the rescission of the contract has also 
been adverted to and was excusable for the reasons 
mentioned. ‘If the return of the machine warranted 
to do good work and found upon trial to be unft for 
use is delayed at the request of the manufacturer, he 
thereby waives the right to require prompt delivery 
by the purchaser on discovery of the fact that it does 
not do the work guaranteed.’ (Fox v. Stockton etc. 
tomes, 62 Cal, 333, 23 Pac. 295). The buyer’s re- 
tention and use of the article beyond the stipulated time 
will not operate as a waiver of the benefits of the 
warranty when it was at the instance of the seller or 
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his agent or when it was for the purpose of giving the 
seller or his agent an opportunity to remedy defects. 
(30 Am. & Eng. Ency. of Law, p. 188)” 


That there can be such waiver, and that it 1s not in 
conflict with the provisions of Section 1698, Civil Code, 
is discussed in 


IKnarston v. Manhattan’ line Ins Go, si4om@ 16 
page 57. 


On pages 62 and 63 of this opinion this particular 
point is discussed, and we particularly call attention 
to the following extract from the opinion: 


“The provision of the code, as well as the stipula- 
tion for a forfeiture in the policy, were equally matters 
of benefit to the company, and it is the rule, that not 
only provision in a contract may be waived by the party 
for whose benefit they are inserted, but that he may 
also waive statutory, and even constitutional provision, 
under which he may derive a benefit. ‘It is a well- 
settled maxim that a party may waive the benefit of 
any condition or provision made in his behalf, no mat- 
ter in what manner it may have been made or se- 
cured.’ (Broom’s Legal Maxims, 547.) ‘It extends to 
all provisions, even constitutional and statutory, as 
well as conventional. The law will not compel a man 
to insist upon any benefit or advantage secured to him, 
individually. Hence it was the privilege of the insur- 
ers in this case, if they elected so to do, to waive the 
condition making the actual payment of the premium 
a condition precedent to the binding efficacy of 
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any insurance as it was a_ provision inserted 
for their benefit, and in which they alone were 
interested. This waiver may be established by 
evidence of an express waiver, or by  circum- 
stances from which such waiver may be inferred; 
and it may be by the managers of the company, or by 
a duly authorized agent; and as it was done by the lat- 
ter in this case, it was obligatory upon the company.” 


While this is an insurance case where forfeiture, on 
account of non-payment of the premium, was waived, 
yet it shows the attitude of the Supreme Court of Cali- 
fornia on this question of waiving a provision bene- 
ficial to the party making the waiver and, as stated 
above, a large proportion of these threshing machine 
and agricultural cases refer to such circumstances as 
a waiver. 


The voluntary offer to put on extensions, followed 
by the actual furnishing and attachment of them to 
the tractor without cost to the defendant, was an ad- 
mission on the part of plaintiff that their machine was 
not a complete machine; that it was not in condition 
to be tested. Such action was a waiver of any action 
required of the defendant. So were the representations 
as to the disc plows and the promises to send a man to 
test the machine. Anything that led the defendant in 
error to a belief that the seller would make the tractor 
comply with the warranty as to adequacy, and which 
led him to refrain from an immediate rejection of the 
machine, was a waiver of the requirement that he 
rescind the contract or reject the machine within a cer- 
tain time. We believe that it is abundantly shown 
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throughout the entire record that defendant in error 
was deterred from a rejection of the machine by the 
statements, promises and representations of the agents 
of the plaintiff and that therefore any delay that there 
may have been in rejecting the tractor was excused, 
the company having waived its right to exercise of 
the defendant’s option to keep or to reject ihe imac. 
within a certain period. 


As contended by us, the machine was not complete. 
and it was conceded by the plaintiff that it was not 
when they promised to send and did send extensions in 
an effort to improve the speed and keep it from sinking 
into the ground, and as pertinent to this point we de- 
Sire 10 Cite Ne cdse Of 


Sherman v.-vyers, 20 Cal Appia 


decided by the District Court of Appeals for the 
Second Appellate District, on December 28th, 1912. 
The court holds that 


“Tt 1s contended by appellant that a clause in the 
contract provided that operation should constitute ac- 
ceptance, and that the use by defendant for a short 
time of the engine was tantamount to an acceptance. 
It is true that such contract did provide that operation 
should constitute acceptance, but it certainly appears 
that no operation after a complete performance of the 
contract is shown. On the contrary, the whole of the 


operation, either by the employes of plaintiff's assignors, 


Os 


or by defendant after they left, was in an effort to pro- 
cure, of possible, information as to any existing defects, 
and to determine whether or not the same could be made 
to operate. The evidence does not disclose such an 
operation as, under the authorities cited, constitutes an 
acceptance. The case of Jackson v. Porter Land & 
Waeeer Co. 151 Cal. 33, relied upon by appellant in 
support of the proposition that the operation was 
equivalent to an acceptance, is not an authority under 
the circumstances of this case. In that case the party 
had contracted for an engine of certain horse-power ; 
it was installed with lesser horse-power:; the purchaser 
had knowledge of that fact and with such knowledge 
commenced and continued the operation of the pumping 
plant during an entire irrigating season, and then for 
the first time raised the question as to the horse-power 
which should have been furnished. In the case at bar 
the defects were apparent, were recognized and the 
attention of plaintiff's assignors was called to them. 
The operation was not one, under the circumstances, 
after completion and was not such as would justify a 
court in saying that the machinery had ever been 
operated, or that the attempt at operation was the 
equivalent of acceptance.” 


On the general question of whether the conduct, 
statements and representations of the plaintiff's agents 
were stich as to excuse a failure to return the engine 
within five days, the authorities seem to be abundant 
that under circumstances such as have been shown in 


imsecase the delay is excused. 
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The case of Luitweiler etc. Co. v. Ukiah etc. Co., 16 
Cal. Appeals, page 198, is one that presents many 
features of similarity with the case at bar. The report- 
ed case is quite lengthy, but a perusal of it will show 
that in its essential features it did not materially differ 
from our case. In that case a pump was purchased by 
the defendant from the plaintiff. It was delivered late 
in May, 1907, and was not put in operation until about 
the middle of October of that year. When it was put 
in operation the defendant sent a portion of the pur- 
chase price and later made complaint that the pump did 
not mee the warranty. There was much correspond- 
ence between the two companies, the pumping com- 
pany suggesting various methods to overcome the de- 
fects complained of. The suggestions were adopted 
but without success. The water company used the 
pump for about three months. No written offer to 
return the pump was made until after the commence- 
ment of the suit, and it is stated on paec 203m. Ge 
delay and continued use of the pump were due to the 
hope that the difficulties might be overcome and the 
pump so adjusted that it would do the work.” 


The Court in the opinion discusses the rule to which 
we have referred, and it is set out in the syllabus as 
tollows: 


“Delay in  Rescission Excused—\Varranty not 
waived.—The delay in the rescission of the contract 
was excused under the circumstances in proof, where it 
was at the request of the seller or his agent for the 
purpose of giving them an opportunity to remedy de- 


oe 
fects, and the warranty was not waived by such delay.” 
We also desire to cite on this point: 
Formvelemvestes etc. Works, 83 Cal. 332 
In this case the syllabus states the rule as follows: 


“Return of Unfit Machine—Waiver of Delay—Plead- 
ing.—lIf the return of a machine, warranted to do good 
work, and found upon trial to be unfit for use, is de- 
layed at the request of the manufacturer, he thereby 
eaves the right to require prompt delivery by the 
purchaser on discovery of the fact that it does not do 
the work guaranteed.” 


In the above case two combined harvesters were sold 
for $3600.00, and the warranty was that they would 
do good and satisfactory work. The complaint alleged, 
that the machines wholly failed to do satisfactory work 
during a greater part of the harvest season of 1884; 
that the purchaser expended large sums of money and 
lost valuable time in attempting to make the machines 
meet the warranty. They further allegt that they re- 
turned the harvesters immediately after becoming fully 
satished that they were not capable of doing good 
and satisfactory work, and the suit was for damages 
and return of the purchase money. The principal ques- 
tions decided came up on the questions of instructions 
and the Supreme Court affirmed the decision, which 
was in favor of the purchasers of the machines. The 
instructions criticised, but which the Supreme Court 
approved, were to the effect that if the jury found that 
the guarantees had been made, and that a proper ef- 


fort had been made to operate the machines in the 
harvest field and that they did not substantially do 
the work warranted, and that after plaintiffs were 
satisfied of such failure, the plaintiffs returned such 
machines to the defendant, that the verdict should be 
for the plaintiff. 


In our case we claim that the evidence abundantly 
shows that Nelson offered to return the machine just 
as soon as he became satisfied that the company could 
not or would not make the tractor do the work which 
they had warranted. 


Another instruction, also approved in the Fox case, 
was as follows: 


“Tf, at the request of one of defendant’s authorized 
agents, the plaintiffs did not return the machines until 
the spring of 1885, then the defendant zaived its right 
to require the prompt deliver of the machines to the 
defendant on the discovery by the plaintiffs of the fact, 
that the machines did not do the work the defendant 
guaranteed they should do.” 


So far as we have been able to discover there has been 
no modification of this rule by the Supreme Court or 
the Appellate Court of California. 


In the opening brief of plaintiff in error there is 
an attempt to draw a distinction between the case at 
bar and the case of Knarston v. Manhattan Life In- 
surance Company, 140 Cal. 57, to which reference has 
been made hereinabove. The claim is made that, be- 
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cause in the Knarston case the policy did not require 
an athrmative act on the part of the assured, the case is 
distinguishable trom this case. but it should be remem- 
bered that the decision in the Knarston case turned 
on the tact that the law is that a party can waive a 
provision that is for his benefit, whether it be consti- 
tutional, statutory or contractual. and it makes no 
difference whether there are reciprocal obligations in 
that respect or not. The provision limiting the time 
within which defendant in error could reject the ma- 
chine was one made for the benefit of plaintiff in error, 
and was therefore one which it could waive. An ex- 
amination of the Knarston case will fully disclose this. 
The Court says that the insurance companv “entered 
into negotiations with the insured. treating the policy 
as still in torce, and evidencing an intention to waive 
any right it might have to insist upon the forfeiture.” 
In our case the plaintiff in error treated the contract as 
still in force, negotiated with Nelson, furnished these 
extensions, sent its agents and mechanics out to his 
place numerous times, and corresponded with him, all 
being in an attempt to make the machine do what 


plaintiff promised it would do. 


We also call attention to the conclusions of the trial 
court (Transcript pages 37-41). Especial attention 
is called to the opinion of the trial court on the point 
under discussion found on page 38 of the Transcript. 
What we have said herein is also a sufficient reply to 
the discussion in the brief of plaintiff in error of the 
cases of Hennehan vy. Hart, 127 Cal. 656, and Platt v. 
Butcher, 122 Cal. 634. Our position is that the evidence 


to which objection 1s made was not for alteration of a 
written contract, but was evidence of a waiver of a 
provision tor the beneftt ot plaintiff in error. 


In the cases hereinbefore cited and those which fol- 
low in this brief, the courts continually refer to such 
circumstances as existed in this case as constituting 
a waiver, and we believe that our case has fully been 
brought within the rules thus announced by the courts. 


We desire to call the court's attention to a number of 
cases which have been decided in the Courts of other 
states under similar contracts for the sale of machinery 
to be operated, but having, some of them, practically 
the same provisions contained in the contract before 
the court, and some of them other provisions ot similar 
nature relative to the manner of determining whether 
or not the machines comply with the warranty, and as 
to the manner and time of determining such cases. In 
many ot these cases the attempts on the part of the 
company and the purchaser extended through many 


months. 


These cases in principle and in their facts apply to 
this case and the provisions of this contract relating to 
the return of this machine in case of failure of war- 
ranty. We desire to quote somewhat fully doctrines 
from a few of these cases and will cite many others, 
each of which we have fully examined, and all of which 
throw light on this question as to what is expected and 
required legally of a purchaser under circumstances as 
is detailed in the evidence in this case. The first of 
these cases to which we call attention is 


Aadwenee Vhresher Cor. VincKel; 121 N. W. age. 


(Quoting from the syllabus). “The fact that notice 
of failure of the machine to fulfill the requirements of a 
printed warranty is not given in the manner provided by 
the contract is no defense against an alleged breach of 
warranty, where vendor under such notice as is given 
him by the vendee undertakes to remedy the defects 
complained of by the latter.” 


“Where a contract for the sale of a machine provides 
that a retention thereof by the vendee beyond a given 
period will operate as a waiver of defects, held to be 
inapplicable where the vendor induced the vendee to 
retain the machine under a promise that defects should 
Bemreniedied.”’ 


In this case the machine in controversy was a thresh- 
ing niachine. 


The terms of the contract as quoted by the Supreme 
Court in this case were as follows: 


“That the separators if properly run and rightfully 
managed are not excelled by any separator manufactur- 
ed of the same size in their adaptation for separating 
and saving from the straw the various kinds and condi- 
tions of grain and seed. * * * That upon starting 
the machinery and the purchaser using the usual care 
and skill of threshermen, is unable to make the * * * 
thrésher * * * to operate well, he shall within five 
days from the day of the first use, give written notice 
to the company at Battle Creek, Michigan, by registered 
leer, stating * * * wherein it fails to fill the war- 
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ranty, and, also, within said time, shall notify the agent 
through whom he purchased, and a reasonable time 
shall be allowed them to get to the machine and remedy 
the defects, * * * and longer Wise or without nemee 
is to be a fulfillment of all warranty.” 


Considering the questions as involved in the case the 
court in its opinion says: 


“Tt has been held by this and other jurisdictions that 
where the vendor, by its agents, sends machine men 
Or experts to the scene of trouble for the purposcuo: 
trying to remedy the defects complained of, that the 
service of notice in the strict manner pointed out by 
the contract is thereby zvatved, no matter by what means 
the vendee caused notice to be conveyed to the com- 
pany or to its duly authorized agents. It has come to 
be a familiar rule of construction where applied to con- 
tracts prepared by the vendor for his own protection 
that such contracts will be construed most strongly 
against him.” (Citing numerous Nebraska cases and 


the case of Buchannan v. Minneapolic Company, 116 


NWN 225.) DD) 


We claim that there was no proof before the court 
which establishes that a test was ever made or pre- 
tended to have been made by the plaintiff for two days, 
in accordance with the terms of our contract. 


On the contrary the evidence shows that the machine 
was to be demonstrated “regular working hours during 
his stay on your (defendant’s) place.’ (Transcript 
page QI, original certified record, page 89.) That de- 


fendant expected to work night and day (Transcript 
page 58, original certified record, page 60-61); that it 
was after nine o'clock in the forenoon of the first day 
when operations at defendant's place started (Tran- 
script, page 58, original certified record, page 60); 
that it was 4:30 o’clock in the afternoon of the second 
day’s work at defendant’s place when the plaintiff's 
representatives left (Transcript, page 61, original cer- 
fined record, page 62). This was several hours 
short of the two days’ demonstration for which the 
contract provided. Further, it was practically con- 
ceded by the plaintiff's representative, Reuland, that 
the machine was not in proper condition at the time 
and that the extensions for the bull wheels were re- 
quired and should be attached to make the machine 
adequate for defendant's work. Defendant called Reu- 
land’s attention to the deep impressions made by the 
bull wheels ‘‘and he said we should overcome that by 
putting extensions on.’”’ (Transcript, page 59, original 
certifed record, page 60). That the demonstration 
did not continue for two days during working hours 
upon defendant’s place is further shown by the fact 
that work was continued the second day after plaintiff's 
men left (Transcript, page 61, original certified record, 
page 62). The extensions mentioned by Reuland 
were procured and attached without any charge being 
miade against defendant) Transcript, page 61, original 
certified record, page 62) which is very persuasive 
of the fact that the plaintiff did not regard its ma- 
chine as complete and ready for demonstration with- 
out them. Their contract did not require them to fur- 
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nish additional parts, but only defective parts, so that 
when they did furnish additional parts, it is conclusive 
that they should have been originally included in the 
machine. 


From that time forward plaintiff never did attempt 
to make any test, as specified in the contract, of the 
machine so materially altered, and never at any time 
after those extensions were placed on the machine, 
for two days, or even half a day, remained with that 
machine for the purpose of testing it out in response 
to the demands and claims of the defendant. 


In the case to which we have referred the court fur- 
ther says: 


“The plaintiff makes complaint that the defendant 
kept the machine beyond the time permitted by the 
terms of the contract after the discovery of the alleged 
defects. This and other jurisdictions have held that 
where the vendor or his agent induces the vendee to 
keep a defective machine upon the promise of putting 
it in condition to do effective work, the vendor thereby 
waives the condition which provides that to keep the 
machine beyond a certain time 1s a waiver of the war- 
ranty by the purchaser. This is a reasonable rule, and 
we are not disposed to find fault with it. The record 
shows that on several occasions the plaintiff not only 
sent practical threshermen to the machine for the 
purpose of trying to repair it and to put it in working 
condition, but that on at least one occasion, as the de- 
fendant testified, one of the authorized agents of the 
plaintiff induced the former to retain the machinery 


upon the promise of repairing it. This was denied by 
the plaintiff's agent; but the testimony upon this point, 
as upon others, was fairly submitted to the jury. But 
in any event, it is fairly established by predonderance 
of the evidence that the plaintiff, by its agents and 
skilled workmen, made an honest endeavor to put the 
machine in good working order, but failed to do so. 
This circumstance serves in a measure to corroborate 
the contention of the defendant that the retention of the 
defective machine by him was at least with the zplied, 
if not express, agreement that the defects would be 
remedied by the plaintiff, and we are not disposed to 
hold from the testimony as disclosed by this record that 
the defendant waived any right conferred upon him by 
the contract in retaining the possession of the machine 
under the circumstances shown by the evidence.” 


Wie mext call the cownt’s attention to a-case an the 
state of Tennessee: 


Cimeescou &@ Co. vy Stark, 36 S. W. 149. 


In this case was involved a contract for a threshing 
machine, dated April 5th, 1880, with warranty, and 
time one week for a test of the machine. In case of 
failure the contract provided for notice to the company 
and their agent and required the purchaser to allow 
them time to remedy the defect and also to render 
friendly assistance. It further provided that if the 
machine could not be made to fill the warranty the pur- 
chaser to return it to the place where received, and 
further provided that more than one week’s use was to 
be considered an acceptance of the machine, title of the 


same to remain in Garr, Scott and Company until paid 
for. The machine was delivered at Gallatin, Tennessee, 
about April, 1889. At the time the machine was de- 
livered the defendant noticed some defects in the ma- 
chine and that some tools were missing, and these de- 
fects were called to the attention of the agent who 
said the company would make good this or any other 
defects there were about it. The machine was put in 
operation under the direction of an expert of the com- 
pany and his attention was called to some of these 
defects, but he stated that the defect would not be 
serious, but if anything was wrong the company would 
fix it, and he agreed to notify the company of it. The 
expert could not remain to get the machine to work 
successfully. The machine was tried by defendants 
for parts of three seasons but they were never able, 
though they had it in the hands of suitable and ex- 
perienced men, to make it work successfully and could 
never work it except at a loss. It had proper use and 
management and it did not work better nor equal to 
any first class machine made for doing the same 
work. In fact it would not work at all except at a loss 
to those owning and using it. It was not fit and suit- 
able for the purpose for which it was sold; was broken; 
rotted in parts; badly adjusted and defective. The de- 
fendants attempted to run the machine a part of three 
seasons but disastrously each time, and were only able 
to thresh a few crops each season, and those at a loss 
and not well done, and had to abandon the effort each 
time, and finally laid aside this machine to get another, 
which they did. The presentation of the facts by the 


court extends through several pages of the report. We 
have only given a portion of them, and the various 


claims that were made by the company, very similar to 
what is made here, were insisted upon, especially as to 
the delay in returning the machine and their alleged 
failure to make complaint, also considered by the court. 


With reference further to the provisions of the con- 
tract, very similar in many respects to the one before 
the court, the following language was used, referring 
first to the case which has been cited as sustaining the 
plaintiff's contention: 


“That case, however, 1s, 1n our opinion, applicable 
to one phase of this case, the principle decided being 
that parties are remitted to the remedies and measures 
provided for in the contract. The contract in this case 
that if the machine did not work, the plaintiff, on notice, 
which it had, had the right to remedy the defects, which 
it did not do, and, in case it failed to do so, defendants 
were to return the machine, which they finally did. But, 
under the stipulations of this contract, defendants 
would have no right to spend money on this machine 
and charge same up to plaintiff, nor to run it at a loss 
and recover such as damages against plaintiff. This, 
as we take it, was exactly one of the contingencies in- 
tended to be provided against if the machine would not 
wonx lhe remedy was to return it, not to run the 
plaintiff in debt by the unauthorized use of it. A re- 
tention of the machine awaiting repairs, or for further 
trial, whether by mutual agreement or at special re- 
quest of plaintiff’s attorney, could not, we think, ren- 


der defendants liable for the entire price, nor make 
plaintiff responsible for repairs it did not authorize, 
nor losses and damages it did not contemplate.” 


The above case was decided in the Court of Chancery 
Appeals of Tennessee and was affirmed orally by the 
Supreme Court of the state on December 20th, 1895. 
It is a suggestive case in this instance and demonstrates 
how fully the courts have been inclined to protect parties 
against these contracts where they have in good faith 
given the companies every opportunity to try to repair 
and adjust their machinery so as to make it comply 
with their agreement, and how fully the courts have 
endeavored to protect purchasers from the strict con- 
struction of the contracts claimed by counsel for 
plaintiff as applicable in this particular case. 


We were somewhat surprised at such claim in view 
of the facts, especially that the agent of the company 
sent to supervise what they claim was a test of the 
machine, when noticing that the machine was not 
working properly, but was sinking into the sand and 
into the soil, declared that it was possible for the ma- 
chine to work properly and proposed himself to send 
for these extensions, weighing about 2400 pounds, and 
to have them placed on the machine in order to over- 
come this failure and defect. (Transcript, page 59, 
original certified record, page 60). This same 
promise was made by the selling agent, Henry Reuland. 
(Transcript, page 61, original certified record, page 62). 


There is no question but what defendant had a right 


long before those extensions came to have notified 
plaintiff to take that machine away and that he was 
ready to assume the burden of helping to load it on the 
ears and pay the freight on it back to Los Angeles, but 
he stood on no such legal right but waited patiently to 
give the company an opportunity to try to make its 
guaranty good, believing of course that the representa- 
tions of the agent would improve and correct the slow 
movement of the machine. 


Kinney v. Bevilheimer, et al., 64 N. W. 215, 
(Ind. ) 


A grain separator and stacker was the machine con- 
stituting the subject matter of this action. In this 
case was involved the question of retaining the ma- 
chine in the possession of the buyer after it was found 
to be defective and unfit to do good work, and after the 
vendor had attempted to repair or perfect it. The 
findings also disclosed the fact that in keeping the ma- 
chine in their possession the vendees acted upon the 
request of the seller’s agent, who promised that the 
machine would be made to work. The case is suggestive 
and in this respect applicable to the case before the 
court. 


Springfield Engine & Threshing Co. v. Kennedy, 


@ind.), 34 N. E. 858. 


In the above case the contract was for a steam vi- 
brating separator and attachments. It has involved in 
it the element of waiver, as involved in this case, and 
lays down rules with reference to the conduct and acts 
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of agents in this class of cases, which are fully appli- 
cable in this case before the Court. 


South Bend Pulley Co. v. W. E. Caldwell Co., 
(Court of Appeals of Ky.) 55 S. W. 208. 


In the above case there was a guaranty of the ma- 
chinery and more or less correspondence in regard to 
failure of warranty and defects in machines, and finally 
an offer to return the goods; and the question was left 
to the jury as to whether the offer was made within 
reasonable time, and this notwithstanding the fact that 
the offer to return the goods was not made for some- 
thing like six months after the last letter which passed 
between the parties in regard to the appellant’s lia- 
bility on the warranty. 


Massachusetts Loan & Trust Co. v. Welch, (Minn. ) 
AQ) IN Wig 740: 


This case presents long continued attempts on the 
part of the purchaser to operate a threshing machine; 
the subject matter of the controversy, with many 
promises and efforts and delays on the part of the com- 
pany to so repair or adjust the machine as to make it 
comply with the guaranty, and the principal point in 
the case is stated in a portion of the syllabus No. 5, as 
follows: 


“And where such agent, under his legal authority to 
make, or cause to be made, suitable repairs, has taken 
charge of the machine for the purpose of ‘righting it,’ 
and, upon experiment thereafter, it continues to work 
badly, and not as warranted, and the buyer, under his 


direction, continues to use it in reliance upon his promise 
to fix it and put it in complete repair, which he fails to 
do, the buyer does not forfeit his right to recover upon 
the warranty by reason of the expiration of the time 
linited in the contract for the trial thereof before the 
repairs are fully made; and the subsequent recognition 
of the acts of its agent by the seller in attempting to 
complete the repairs as promised by him, will also be 
Neld a warmer of the strict terms of the warranty in 
respect to the trial of the machine.” 


Roth v. Continental Wire Co. (Court of Appeals, 
Si. Louis, Mo.), 68 S. W. 594. 


This was a case of the purchase of machines by 
sample, and one of the questions decided was the fol- 
lowing, reading from the syllabus: 


“When the purchaser of machines by sample re- 
peatedly complains to the seller that the machines are 
not satisfactory, and both parties attempt to remedy 
Baewderects, tle retention of the machines by the pur- 
chaser, and his failure to rescind the contract, do not 
raise an inference that the machines are satisfactory.” 


This case occupies a number of pages of the report, 
the case having been submitted to a referee, whose find- 
ings and conclusions are embodied in the decision, to- 
gether with an extended consideration of the case by 
the Court of Appeals, and the case contains many help- 
ful suggestions as applicable to this one. 


Parsons Band Cutter & Selfi-Feeder Co. v Gadeke, 
(Neb.), 95 N. W. 850. 
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This case was an action brought to recover upon two 
notes given for the purchase price of a machine. Breach 
of warranty was alleged, and in the opinion the court 
lays down this doctrine: 


“Defendants claimed that they kept the machine 
longer at the solicitation of the agent through whom 
it was purchased, and by reason of his repeated promises 
to make it fulfill the terms of the warranty. The court 
instructed that such facts, if shown, would operate as 
a waiver, and would preclude the plaintiff from insisting 
upon the conditions, which was in full accord with prior 
rulings of this court.” 


D. Mt. Osborne fe Co. v. MicQueen, (MVis!); 200? 
W. 626. 


This case has some of the features of the one before 
the court. In this case the defendant was not charged 
with an acceptance of the machine because he kept it 
beyond the time defined in the contract for the purpose 
of giving it a new and fair trial after it was repaired. 
The machine had been twice repaired prior to that time 
and the plaintiff had refused either to repair it again or 
to return the money paid on the note. 


First National Bank v. Dutcher, 123 fa, 4r3ye) cc. 
1o4 N. W. 497. 


This case grew out of a written contract of date Sep- 
tember 9th, 1901, for the purchase of a corn husking 
and shredding machine, with warranty, and requiring 
the purchaser to give written notice to the company, or 


its local agent, if, after two days trial, the machine 
proved to be not as represented. 


The case sets out notice of the failure of the machine 
and extended efforts on the part of the manufacturer 
to so operate the machine as to have it comply with 
the warranty, and the fatlure of these efforts. These 
acts and trials by different persons to try to adjust 
the machine extended on down until after December 
24th, 1901, and at this time the defendant wrote a 
letter to the manufacturer informing it that its ex- 
pert and agent had been laboring for weeks to make 
the machine do good work but without success, and 
that he requested him to keep on with the trial. The 
letter further states his discouragement and dissatis- 
faction with the results produced but offered to perse- 
vere in the trial if the company will remedy the de- 
fects complained of. 


The court, on this question of the promptness in re- 
turning the machine, says: 


“Now, so long as the appellant’s agents and experts 
continue to work the machine and hold out encourage- 
ment to the appellee that it would be made as war- 
ranted, we think he was justified in postponing its re- 
turn.” (Citing authorities. ) 


“Those efforts continued down to within a short time 
before the return was actually made. About this time 
appellee, as we have seen, addressed the company di- 
rectly, rehearsing his troubles with the machine, and 
asked that some one be sent direct from the house to 
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see it and make it good if possible. The answer was 
of a character to invite still further trial, and we can- 
not say as a matter of law that the returning of the 
machine five ays later was not in reasonable time.” 


This is well worthy of careful examination, and it 
lays down a number of rules of law applicable to this 
case which seem strictly in accord with justice, and 
which we think will aid the court in arriving at a justa 
conclusion in this case. 


First National Bank v. Erickson, (Neb.), 31 N. W. 
388. 


This case, being one relating to a harvester and binder 
combined, is one in which, by its facts as set out, the 
manufacturer waived the right to have return of the 
property within a time specified in the contract in case 
it did not give satisfaction. 


McCormick Harvester Machine Co. v. McMuller, 
95 N. W. 507. 


The facts of this case set out the questions which the 
court submitted to the jury for the purpose of enabling 
them to arrive at their conclusion as to matters of fact, 
and among others was the question as to whether the 
machine did such work as it was warranted to do, 
whether the defendant gave it a fair and reasonable 
test or trial, and whether, if it did not do such work, 
the defendant, under the circumstances, used it for a 
longer time than he was justified in so doing, or within 
a reasonable time complied with his obligation to re- 
turn it to the plaintiff. 
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Upon the second assignment of error counsel for 
plaintiff in error claims in his brief that it was error 
to permit the introduction of oral testimony to prove a 
waiver of the provisions in the contract with reference 


to the determination by defendant in error within five 
days whether the machine was adequate for his use or 
not. Our discussion of the first assignment of error 
in this brief has covered the ground raised in the 
second assignment of error, and it is unnecessary to 
here repeat what we have already said, but we merely 
refer to our discussion of the first assignment of error. 


The third assignment of error refers to the admis- 
sion of certain evidence over objection of plaintiff in 
error referring to a certain catalog shown to the de- 
fendant in error, and a statement made during the 
negotiations which led up to the contract. 


In the case of Luitweiler, etc. Company vs. Ukiah, 
ere Coipany, 16 Cal. App. 198, to which reference 
has already been made, an exactly similar question 
arose, and the court on page 210 of the opinion ob- 
served: ‘‘It was proper to allow Mr. Brush to state that 
he relied upon the representations in plaintiff's catalog. 
The question involved a very important circumstance 
and the buyer may be asked whether in buying he re- 
lied upon his own judgment or upon the seller’s repre- 
sentations. (Milwaukee Rice Machinery Company vs. 
ipemaiacek, 115 Wis. 422; 901 N. W. 1010). The court of 
course would not be bound by his answer, but it should 
be considered with the other facts and circumstances in 
iltencase.”’ 


Moreover we do not believe that the rights of the 
plaintiff in error were in anywise prejudiced by the ad- 
mission of such testimony as will be found from a 


perusal of the conclusions of the trial court set forth 
in the transcript, pages 37 to 41 inclusive. 


Section 1856 of the Code of Civil Procedure pro- 
vides that when the terms of an agreement have been 
reduced to writing it is to be considered as containing 
all those terms, and there can be no evidence of such 
terms other than the contents of the writing except 
where a mistake or imperfection is put in issue, or 
where the validity of the agreement is the fact in dis- 
pute, but the section goes on to state that “This section 
does not exclude other evidence of the circumstances 
under which the agreement was made or to which it re- 
lates as defined in Section 1860, or to explain an ex- 
trinsic ambiguity, or to establish illegality or fraud. 
The term agreement includes deeds and wills, as well as 
contracts between parties.” And also in Section 1860 
of the Code of Civil Procedure the provision is made that 
“For the proper construction of an instrument, the 
circumstances under which it was made, including the 
situation of the subject of the instrument, and the 
parties to it, may also be shown, so that the judge be 
placed in the position of those whose language he is to 
ienpreter. © 


The contract provided that the tractor should be 
“adequate for your work.” The testimony was that 
Nelson told them the machine would have to travel two 
miles an hour at least, and they gave him to understand 


that it would have plenty and ample power to do so. 
(Trans. p. 63, original certified record, p. 64). 


The evidence objected to was certainly competent to 
explain what the parties meant by the provision in the 
contract that the machine be “adequate for your work,” 
it being necessary to determine first what the work was 
and what power or speed was required to do it, and we 
submit that the evidence was admissible for the pur- 
pose of explaining in some degree the language used, 
and also as putting the judge in the position of the 
parties, and as explaining the circumstances under 
which the language quoted was used. This position is 
sustained also in the case of Balfour vs. Fresno C. & I. 
Company, 109 Cal. 221-226, as well as in the Luitweiler 
case supra. 


What we have just said upon the third assignment ot 
error is equally applicable to the fourth assignment of 
Emo Phe eyidence was net offered in proof vf any 
fraud or mistake, but for the purpose of explaining the 
language of the contract “adequate for your work,” 
and of showing the circumstances under which the con- 
tract was made so th:t the trial judge could be placed 
in the position of the parties. 


The fifth and sixth assignments of error relate to 
the question of whether the plaintiff in error was bound 
by the acts of its agents who visited the ranch of de- 
fendant in error unless followed by proof establishing 
the authority of such agents in that behalf. It is suf- 
ficient to say upon this question that there was full and 
aniple ratification of the acts of the agents of the 
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plaintiff in error, Frank Reuland and Henry Reuland, 
in promising the extensions to the wheels. The ex- 
tensions were supplied without cost to the defendant in 
error. (Trans. p. 61, original certiied record, pez), 
also (Trans. p. 47, original certified record, p. 50). 


We desire also upon this question to again cite the 
case of Advance Thresher Company vs. Vinckel, 121 
N. W. 432. The court in this case says, with reference 
to the acts of the agents of these companies, as follows: 


“To say that its agents were vested with the mere 
naked power to sell and deliver without any authority 
to waive or modify any term of the printed contract 
would be, as is well said in the Pitsinowsky case, 37 Ia. 
9, to establish a snare by which to entrap the unwary, 
and enable principals to reap the benefits flowing from 
the conduct of an agent in the transaction of business 
intrusted to his hands, without incurring any of the 
responsibilities connected therewith.” (Citing authori- 
ties. ) 


Henry Reuland was the selling agent in this contract. 
(Trans. p. 55, original certified record, p. 57). He also 
made the promise about the extensions, as well as Frank 
Reuland, who operated the machine. (Trans. p. 61, 
original certined record p. G1). “Alson@iiai- asec, 
Olieinalecertineduncconae), Ole 


The seventh assignment of error relates to the find- 
ing of the trial court to the effect that plaintiff in 
error by its conduct and representations waived the 
right to require defendant in error to demand on or 
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before the fifth day whether the tractor was adequate 
for his needs. What we have already said in this brief 
upon the first and second assignments of error is ap- 
plicable to the seventh assignment, and we hereby refer 
to the same without setting forth the same again at 
length. 


The eighth, ninth and tenth assignments of error re- 
late to the breach of warranty found by the court, and 
the claim is made by plaintiff in error that there was no 
such breach. The contract provided that “above engine 
is sold with the understanding that it proves adequate 
for your work,” and our position is that the evidence 
shows that the tractor did not meet this requireiient. 
While the defendant in error was made the judge of 
this, and he is not required to assume the burden of 
showing that it was not adequate, yet we contend that 
the evidence clearly shows that it was not. There 1s 
no evidence anywhere in the entire record that the 
tractor ever made a speed of more than one and a 
quarter to one and a third miles per hour in the field 
with the plows working. The only evidence upon this 
point is found in the testimony of Nelson (Trans. p. 62, 
original certified record p. 63); of Ferguson (Trans. 
p. 54, original certified record p. 56); of Dickerson 
(@eeme, p. 73, original certified record p. 72); of Cell 
(Trans. p. 75, original certified record p. 73). There is 
ample testimony to show that in order to operate a com- 
bined harvester successfully a speed of two miles per 
hour or more is necessary. Nelson so testified (Trans. 
p. 63, original certified record p. 64). Dickerson testi- 
fied to the same effect (Trans. p. 71, original certified 
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record p. 73), and so did the witness Cell at the close 
of his direct examination (Trans. p. 75, original certi- 
fied record p. 73). The only attempt to controvert this 
evidence was through Cooks, but his testimony was 
shown to refer to a stationary engine and that he was 
not familiar with a machine in motion (Trans. p. 78. 
original certified record p. 76). It is also established 
that one of the reasons moving Nelson to the purchase 
of the machine was that it was to be used for harvesting 
as well as plowing (Trans. p. 58, original certified 
record p. 60). This is corroborated by Henry Reuland, 
the selling agent, who said “I gave him what the catalog 
says and that is all I know about it. I think he told 
me he @vamted to pull a harvester’ (Trans) pa 
original certified record p. 75). We submit that the 
evidence therefore clearly shows that the tractor was 
not “adequate” for the work as was required by the 
contract. This is shown without any serious attempt at 
contradiction with respect to the harvester, as the evi- 
dence to which reference has just been made discloses, 
and these facts were ample to support the finding of the 
trial] court as to a breach of warranty. 


But we also claim that it was not adequate for the 
work with respect to plowing. It is shown that Nelson 
had 1500 acres of summer fallowing to do and that the 
season for summer fallowing should be finished by May 
1st or before. (Trans. p. 58, original certified record p. 
60). The testimony of Nelson, which is not contradicted 
in any place shows that the machine was operated on 
his place on April 2nd and 3rd for about one and one- 
half days, and that it then broke down; that it was then 


used again beginning on the 16th of April and continu- 
ing to the 19th when a shaft broke, and a new one was 
put in on the 29th of April; the machine was then used 
again from April 30th for about a week, and was not 
ready for use again until May 17th, and was used then 
until May 28th when the disc plows were attached, and 
from May 28th to June 13th. Altogether this was a 
total of 34% days. Sundays have been eliminated from 
this calculation because it was shown by Dickerson 
(Trans. p. 73, original certified record p. 72) that no 
work was done on Sundays, and in all the time that the 
machine was operated 585 acres were plowed (Trans. 
p. 71, original certified record p. 70), or an average of 
17 acres every twenty-four hours. At this rate it would 
have taken nearly 100 days to summer fallow the 1500 
acres, whereas the machine was not delivered until 
April rst, and the work should have been completed by 
May tst. A showing is thus made that Nelson failed 
to get over 900 acres plowed that season because the 
engine was not adequate for the work. Under the 
contract he is precluded from claiming damages suf- 
fered by reason of the failure of the engine. If the 
tractor had plowed approximately 50 acres per day the 
entire 1500 acres could have been finished within 30 
days. 


The evidence also plainly shows that the engine en- 
tirely failed to do any work at any speed on certain 
parts of Nelson’s land. Dickerson testified that every 
once in a while they would strike a sandy place where 
they couldn’t pull the plow and couldn't pull the engine 
out, and they would go around these places, which 
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would cut down the acreage a great deal. (Cross exam- 
ination, Trans. p. 74, original certified record pp. 72 and 
73). It is also shown that the sandy land is tillable and 
has raised crops. (Trans. bottom p. 59, original certi- 
fied record p. 61). It thus appears that here is a posi- 
tive showing, uncontradicted anywhere in the evidence. 
that the engine not only was not adequate for his work, 
but was an absolute failure to do any work on certain 
parts of the land. It may be urged that when this oc- 
curred it was incumbent upon Nelson to reject the 
engine at once, but as has been shown heretofore he was 
deterred from doing this by the constant promises and 
representations of the plaintiff that the extensions to 
these bull wheels or the change of plows would obviate 
the difficulties about which he was complaining to them. 
We contend that having by such promises and repre- 
sentations led the defendant to retain the machine for 
the purpose of giving an opportunity for it to be made 
good the plaintiff in error cannot take advantage of that 
and claim that he should have rejected the machine 
the moment he discovered anything at all that indicated 
that it was inadequate. In other words we do not be- 
lieve that the plaintiff can take advantage of its own 
wrong in leading the defendant into a position where 
he could not reject the machine by making promises to 
him that it would be put in proper shape to become ade- 
quate for his work. It is our belief that there was no 
intentional misrepresentation in these promises but 
that all parties hoped and probably believed that the 
changes suggested would obviate the difficulties wihch 
were encountered, but it should be remembered that this 
is an experimental engine so far as operating it under 
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the conditions that prevail in California are concerned. 
It was admitted by Frank Reuland (Trans. top of p. 48, 
original certified record p. 49), and by McDearmon 
(Trans. p. 51, original certified record p. 53), that they 
had never seen a 30-60 horse-power oil tractor before 
tis one, and that it was the only one that they ever 
saw operating in the field, and that the only place they 
ever saw it operate was at Nelson’s place. 


Plaintiff in error in its brief has indulged in a mathe- 
matical calculation to show that in 46 days the engine 
could have plowed approximately 1500 acres. The diffi- 
culty with this calculation is that it is based on wrong 
premises and assumed that the machine would make the 
maximum speed of a mile and a quarter an hour all the 
time drawing three gang plows, and working every 
hour, minute and second of the time. Another difficulty 
with the calculation is that it has been treated as a 
mechanical, scientific and mathematical problem, where- 
as Nelson’s requirements were practical. We have 
heretofore shown that the time during which the engine 
was operated or could be operated was 34% days, but 
plaintiff in error insists upon 46 days. This he obtains 
by including Sundays, and also apparently including 
the time from April 11th to April 16th, but there is no 
testimony to show that the engine was worked or could 
be worked during that time. The assumption is also 
made that no stops would be made for fuel, oil or water, 
or for lunch for the workmen. The calculation failing 
to show 32 or 33 acres per day, counsel claims that the 
difference could be made up by using one more gang 
plow, but the testimony was that it was necessary to 


drop one plow at times because the engine could not 
pull three plows. (Trans. p. 52, original certified 
record p. 54). Also (Trans. p. 59, original certified 
record p. 61). The actual fact is that the machine worked 
for 341%4 days and plowed 585 acres, or an average of 
about 17 acres per day, and this did not meet the re- 


quirements of the defendant. 


We believe that we have shown that the evidence 
amply justified the finding as to the failure of the war- 
ranty of the engine to be adequate for the work of 
defendant in error as to plowing in that it could not do 
the work within the time required; as to harvesting in 
that it could not make sufficient speed to successfully 
operate a combined harvester; and again as to plowing 
in that there were certain portions of the land which 
it would not plow at all, cutting down the acreage a 
great deal. 


We have now discussed all assignments of error 
pointed out and believe that the trial court should be 
upheld in its conclusions and judgment. 


Plaintiff in error in concluding its brief states that 
reason and equity favor a judgment for plaintiff in 
error rather than. fon defendantam enzo? laereply 
thereto we wish to say that the defendant in error re- 
frained from rejecting the engine because of the repre- 
sentations, promises and statements of the plaintiff and 
its agents, and that he was led into a position which is 
now attacked because he trusted these people, and they 
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now. say that he had no right to trust them. It should 
be recalled that this engine was an experimental engine; 
that the testimony clearly shows that no engine of this 
horse-power and particular design had ever been used 
in Southern California; and that neither of the men 
sent out to test and demonstrate this engine had ever 
seen one operate in the field before. It is very plain that 
this engine did not do the work and could not be made 
to do the work. Plaintiff in error says that the use of 
the machine made a second-hand engine of it. It this 
be true it would seem that it is a very poorly constructed 
machine if the use for 34 days of a $3600.00 horse- 
power tractor would cause it to depreciate so much in 
value. As a matter of fact the tractor 1s worth nothing 
to the defendant. It would be ruinous to him to require 
him to keep it and pay the price that is asked for it, to- 
gether with counsel fees, since it is absolutely worthless 
to him. We do not believe that plaintiff in error should 
be permitted to take advantage of the defendant in 
error because he relied upon the representations and 
promises made to him, and because he was giving to the 
plaintiff in error every opportunity to make good its 
promises. \WVe do not believe that good conscience or 
good morals or good law will permit this defendant in 
error to be required to pay $3600.00 with interest and 
counsel fees for a worthless engine which did not meet 
his requirements merely because he listened to the 


promises and representations of the plaintiff in error 


that it would make the machine adequate, and relied 
upon them. 


For the reasons stated herein we thoroughly believe 
that the judgment of the trial court should be affirmed. 


(All italics ours). 


VW TLETAM COIs 
HUGH TH. CRAGG; 
Attorneys for Defendants in Error. 


